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George Washington and the Constitution Week 
Celebration 

HE Washington Bicentennial Celebration gave 

a special character to the observance of Consti- 
tution Week this year. In probably most of the 
programs particular attention was given to Wash- 
ington and his great influence in bringing about the 
making and adoption of the Constitution. 

Some time ago, in preparation for Constitu- 
tion Week, the American Bar Association’s Com- 
mittee on American Citizenship issued an attractive 
pamphlet containing an article entitled “Washing- 
ton and the Constitution,” written by Chairman F. 
Dumont Smith. The pamphlet had a wide circula- 
tion and furnished valuable material for speakers 
and makers of programs. The New York State 
Commission for the Celebration of the Two Hun- 
dredth Anniversary of the Birth of George Wash- 
ington issued a pamphlet on “Washington, the Con- 
stitution Builder,” prepared by Chairman Charles 
J. Tobin, as a part of its contribution to the cele- 
bration of “Constitution Day.” Doubtless much 
other material of the same character was issued by 
organizations all over the country. 

The Report of the Standing Committee on 
American Citizenship, sent out in advance to the 
membership of the Association, particularly urged 
that Constitution Day, Sept. 17, be made a “Wash- 
ington Day” and be devoted to informing the peo- 
ple of Washington's services to the Constitution. 
It pointed out that facts regarding these services 
are widely scattered and little noted. And it added, 
in part: 

“How many people know that Washington was 
the first Unionist; that in his letter to the Gover- 
nors of the Thirteen States, written when he had 
resigned his commission as Commander-in-Chief, 
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in December, 1784, he pointed out the utter futility 
of the Confederation, the condition of anarchy and 
dissolution into which we were falling and urged 
them to join in forming ‘an indissoluble union’? 
While all others were thinking in the terms of a 
loose league like the defunct Continental Congress 
or the then moribund Confederation, Washington 
was the first to conceive the idea of a union, a true 
national government or as Webster later expresses 
it, ‘an indissoluble union of indestructible states,’ 
an ideal that was carried into effect by our Consti- 
tution. 

“How many people know that the Constitution 
would never have been adopted except for the fact 
that it was thoroughly understood that Washington 
would be the first President? Throughout their en- 
tire history the Thirteen Colonies had been almost 
continuously in conflict with their Colonial Gover- 
nors appointed by the Crown of Great Britain. They 
were particularly jealous of the executive power. 
The large powers given to the President under the 
new Constitution were fiercely denounced as mon- 
archical, but they felt that with Washington as 
President there would be no fear of executive power 
and there would be no encroachments upon their 
liberties, and this, with the door open for amend- 
ments, secured the adoption of the Constitution.” 

As President of the Convention which drafted 
and submitted the proposed Constitution in 1787 
Washington of course played a conspicuous part. 
The plan of the Kansas City Bar Association to 
reproduce dramatically the proceedings of that 
Convention on Sept. 17 thus retained the Washing- 
tonian character particularly appropriate for the 
year’s celebration. In addition to this, however, 
it was a unique undertaking requiring long and 
careful preparation. The following advance notice 
giving details of this interesting adventure into our 
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Constitutional history was kindly furnished to the 
JourNnaAL by Mr. William Paul Pinkerton, General 
Chairman of the Bicentennial Committee of the 
Kansas City Bar Association: 

“The Kansas City Bar Association, of Kansas 
City, Missouri, wiil celebrate Constitution Day, 
September 17th, 1932, by giving a reproduction of 
the actual proceedings of the Constitutional Con- 
vention of 1787. 

“The script for the reproduction has been ad- 
mirably prepared by Robert K. Ryland from the 
minutes kept by James Madison, one of the leading 
delegates to the Constitutional Convention. 

“Of the fifty-five delegates who attended the 
Convention at one time or another, the Bar Asso- 
ciation has chosen twenty-eight, among whom are 
those delegates who took leading parts in the pro- 
ceedings. 

“The production opens as of Friday, May 25th, 
‘1787, disclosing the interior of Convention Hall in 
Philadelphia, with speaker’s dais in up-stage center, 
and chairs for delegates arranged on right and left. 
Small groups of delegates are seen seated and 
standing, conversing in low tones, as other dele- 
gates enter, among them being the tall and impres- 
sive figure of George Washington, whose part will 
be played by Judge John I. Williamson. After the 
delegates have arrived, George Washington is 
unanimously elected President of the Convention, 
and is ushered to his chair by John Rutledge and 
Robert Morris, whose parts as delegates are taken 
by Ellison A. Neel and Inghram D. Hook, respec- 
tively. 

“After the election of the Secretary, William 
Jackson, whose part is taken by Edward D. Ellison, 
the Convention proceeds to adopt standing rules 
for the conduct of its business. Alexander Hamil- 
ton, played by Robert K. Ryland, George Wythe, 
played by Preble Hall, and Charles Pinckney, 
played by W. H. H. Piatt, are appointed by the 
President to prepare the rules. After these rules 
are presented and adopted, the Convention pro- 
ceeds to a discussion of the four plans of govern- 
ment. The Virginia plan, as presented by Edmund 
Randolph, whose part is taken by Frederick E. 
Whitten; the Carolina plan, presented by Charles 
Pinckney, played by W. H. H. Piatt; the plan pre- 
sented by William Paterson, of the State of New 
Jersey, played by Henry M. Beardsley ; and the plan 
presented by Alexander Hamilton, of the State of 
New York, are discussed and debated in the same 
words and with the same passion and genuineness 
displayed during the debates in that great Conven- 
tion. In the heat of the arguments, Doctor Frank- 
lin presents his eloquent plea that prayers implor- 
ing the assistance of Heaven on the deliberations of 
the Convention be held in the Convention every 
morning before proceeding to business. The part 
of Doctor Franklin will be taken by Arthur Miller. 

“The closing scene shows the delegates consid- 
ering the final draft of the Constitution, with Doctor 
Franklin entreating them to accept it, closing the 
impressive address by expressing the wish that 
every member of the Convention who might still 
have objections to it, would, with him, doubt a little 


of his own infallibility, and make manifest the una- 
nimity of the delegates by putting his name to the 
instrument. Edmund Randolph, Elbridge Gerry and 
George Mason refuse to sign, Randolph giving at 
some length his reasons for refusal. The others 
then sign the draft, after speeches by Hamilton and 
Gouverneur Morris, urging that it be signed. 

“After confiding the Convention Journal and 
all other papers to the care of the President of the 
Convention, subject to the order of the Congress 
of the United States, if ever formed under the Con- 
stitution, the production ends with Doctor Frank- 
lin’s comments on the picture of the sun which 
hung behind the President, and George Washing- 
ton announcing to the Convention that it stood 
adjourned sine die. 

“The following are the names of the lawyers 
who will take the parts of the original delegates to 
the Constitutional Convention in the reproduction 
the night of September 17th: Roger Sherman, J. M. 
McCune; William Samuel Johnson, Clay C. Rogers; 
John Dickinson, Judge Elmer N. Powell; William 
Few, Judge Thomas V. Holland; Daniel Carroll, 
John B. Gage; Daniel of St. Thomas Jenifer, J. Ben- 
jamin McGilvray; Rufus King, Judge Fred S. Hud- 
son; Elbridge Gerry, Omar E. Robinson; Nathaniel 
Gorham, Judge Alfred M. Seddon; John Langdon, 
James K. Houghton; William Livingstone, Justin 
D. Bowersock; William Paterson, Henry M. 
Beardsley ; Alexander Hamilton, Robert K. Ryland; 
Dr. Hugh Williamson, Fred A. Boxley; John Rut- 
ledge, Ellison A. Neel; Charles Cotesworth Pinck- 
ney, Judge C. Jasper Bell; Charles Pinckney, W. 
H. H. Piatt; Benjamin Franklin, Arthur Miller; 
James Wilson, John B. Pew; Robert Morris, Ingh- 
ram D. Hook; Gouverneur Morris, Jesse Andrews; 
William Jackson, Edward D. Ellison; George 
Washington, Judge John I. Williamson; John 
Blair, Sam B. Sebree; George Mason, John S. Can- 
non; Chancellor George Wythe, Preble Hall; Ed- 
mund Randolph, Frederick E. Whitten; James 
Madison, Floyd E. Jacobs. 

“Hon. T. J. Madden is President of the Kansas 
City Bar Association. The following named mem- 
bers of the Association constitute the Executive 
Committee, under whose direction the production 
will be given: Wm. Paul Pinkerton, General Chair- 
man; Robert K. Ryland, Production Committee; 
Leland Hazard, Distinguished Guests Committee; 
Frank P. Barker, Finance Committee; Lynn Webb, 
Hall and Seating Committee; Harlow B. Lester, 
Program Committee; Edward S. North, Speakers’ 
Committee.” 

The American Bar Association’s program for 
the celebration of “Constitution Day” included the 
broadcasting of an address by Hon. William D. 
Mitchell, Attorney General of the United States, 
on the subject, “Methods of Amending the Consti- 
tution.” Hon. Chester I. Long, President of the 
American Bar Association 1925-26, introduced him 
to the radio audience. Arrangements for the ad- 
dress and broadcast were made by the Committee 
on American Citizenship, acting in conjunction 
with the George Washington Bicentennial Com- 
mission. 
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Judicial Salaries and State Economy Program 


RESIDENT GUINTHER of the Ohio State 

Bar Association made a _ strong argument 
against reduction in judicial salaries in that State 
at a recent hearing before the Joint Committee of 
the House and Senate and the Governor’s Commit- 
tee. 

He pointed out, according to the Ohio Bar As- 
sociation Report (Aug. 15), that “the recent acts of 
the Legislature had brought Ohio judicial salaries 
up to a fair level as compared with other states, but 
they are still far below those of New York and 
Pennsylvania, and it would be a highly unwise step 
backward to change the levels which had just re- 
cently been fixed. He emphasized particularly that 
any legislative change of judicial salaries could af- 
fect only those persons who were elected after the 
legislation was enacted and that therefore there 
would be a great inequality between the different 
judges occupying the same bench; that those who 
still had four and six years to occupy their office 
could not be required to accept any changed salary 
and it would be highly unfair to have unequalized 
and unadjusted salaries on the same bench.” 

If the Legislature disturbed the rates already 
fixed, in his opinion it would be next to impossible 
to restore them later, thus nullifying a reform 
which had been achieved only after long years. 
However, help in the present financial difficulties 
of the State could be achieved, he added, by a tem- 
porary expedient which would not affect the future. 
The result desired by the Legislature and the State 
Government could be accomplished by “the enact- 
ment of a legislative resolution recommending that 
in every political subdivision the judicial officers 
accept a reduction in pay to the extent of the reduc- 
tion made effective as to other employees of the 
State in the same territory which, according to the 
legislature, is to be graduated according to the in- 
come. He stated that while such a recommendation 
would not compel any judge to accept the lesser 
salary, the legislative enactment would be enforced 
through the great pressure of public opinion, which 
would thus cause all judges to be placed upon the 
same level without differences of pay between them, 
for no judge would find it possible to refrain from 
acting upon the legislative recommendation.” 


Practitioners Before Interstate Commerce Commission 
to Meet in Washington 


DUCATION for practice before the Interstate 

Commerce Commission will be one of the sub- 
jects discussed at the forthcoming meeting of the 
Association of Practitioners before the Interstate 
Commerce Commission to be held at Washington 
on October 19 and 20. 

The committee dealing with this subject has 
prepared a report declaring that the time has come 
when the fitness of future applicants should be 
tested by written examinations. The general 
ground to be covered by such examinations “should 
include those subjects with which a useful practi- 
tioner before the Commission should be thoroughly 
familiar, such as the following: The extent of 
Federal jurisdiction under the Commerce Clause of 
the Constitution of the United States; the pro- 
visions of the Interstate Commerce Act and related 


Federal legislation as interpreted by the courts; 
the Interstate Commerce Commission’s Rules of 
Practice; general principles of the law of evidence 
and the theory of advocacy; the Association’s Code 
of Ethics; ability to use the English language cor- 
rectly (as disclosed in the applicant’s examination 
paper); a general knowledge of rate and traffic 
matters and/or of accounting principles (depend- 
ing on whether the applicant desires to handle mat- 
ters in one or the other or both of these fields).” 

The suggested examinations, the report con- 
tinues, should supplement, but not take the place 
of, existing requirements for admission and the 
Commission should be free to refuse any applica- 
tion, or to refuse to permit an applicant to take the 
written examination, if for any reason it feels that 
he would not make a useful practitioner.” 

The meeting will be called to order at the Hotel 
Washington by President Henry Wolf Biklé and 
there will be addresses by Hon. Claude R. Porter, 
Chairman of the Interstate Commerce Commission ; 
Henry Wolf Biklé, President of the Association, 
and Hon. Owen D. Roberts, Justice of the Supreme 
Court of the United States. 


A Plan for Improving the Legislative Product 


PLAN containing great possibilities for the 

improvement of the legislative product has 
been devised by the American Legislators’ Associa- 
tion. The main idea is a series of regional and 
State conferences, well in advance of the meeting 
of the Legislatures, at which representatives of 
these bodies and other qualified persons will discuss 
the serious problems which will require action at 
the coming sessions. 

The plan was put into effect for the first time 
this year, at a regional conference involving the 
five States of North Carolina, South Carolina, West 
Virginia, Tennessee and Georgia, in all of which 
the Legislatures will hold regular sessions in 1933. 
Tt was held at the Park Grove Inn, near Asheville, 
N. C., the sessions beginning on Sept. 22. At the 
meeting the dates for the local conferences in the 
several States were determined. 

The principal purposes of the regional confer- 
ence, as set forth in an advance official statement 
by the American Legislators’ Association, were: 
to discuss the financing of State Government; to 
discuss social welfare problems, urban and rural, 
as accentuated by present economic conditions; and 
to lay plans for the holding of a one-State confer- 
ence in each of the five participating States. The 
invitees from each of the States consisted of leading 
Senators and Representatives; the Director of Pub- 
lic Welfare or of Charities and Corrections or a cor- 
responding official; the State Budget Commissioner 
or a corresponding official; and the head of the 
Department of Political Science at the State Uni- 
versity or his representative. Representatives from 
neighboring States which will not have regular 
meetings of the Legislature in 1933 were also in- 
vited, and it was planned to secure the attendance 
of a special expert on the most important subject to 
be considered. 

Certain details of the plan for the State confer- 
ences to follow the regional conference are set out 
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in the following extracts from the official statement 
previously referred to: 

“In each case the nucleus of the Conference 
would consist of the men from that State who had 
attended the Regional Conference. In each State, 
however, about five or ten additional influential 
Senators and a like number of influential Represen- 
tatives would be secured if possible. It would be 
a matter for future decision as to what other State 
officials and what other influential private citizens 
should be invited to attend. In the case of 
each of these conferences, the Association should 
be prepared to offer an honorarium to some expert 
of exceptional standing to attend and give direction 
to the meeting. 

“The primary purpose of each one-State con- 
ference would be to plan the agenda for the coming 
session of the Legislature, and to discuss the same 
questions above referred to in connection with the 
Regional Conference. One of the most serious de- 
fects in the typical State Legislature is to be found 
in the fact that when the session convenes, there is 
lacking either a clear plan of action, or any con- 
sensus of opinion even among leading members. 
As a consequence insignificant bills frequently ac- 
quire right of way over the most significant meas- 
ures; and other significant possibilities are not even 
suggested. Moreover any pre-session conferences 
are of a partisan character. This is unfortunate. 
The Association is in a strategic position: it can ar- 
range a conference of members of competing fac- 
tions which they themselves could not arrange.” 

Hon. Henry W. Toll, of Colorado, is the Di- 
rector of the American Legislators’ Association 
and its official address is: “Drexel Avenue and 58th 
Street, Chicago, Illinois.” 





A Question of Indian Court Costume 


DIFFICULT question of legal sartorial pro- 

priety appears to have been settled recently in 
Bombay, according to the August issue of the 
Bombay Law Journal. It seems that “objection 
was taken by the learned Chief Presidency Magis- 
trate, Bombay, last month, to an attorney appearing 
before him (for a party), dressed in a white coat. 
His Worship is reported to have said that there was 
no objection to an attorney appearing in a white 
cap, but that the coat should be black. The at- 
torney informed his Worship that attorneys are 
allowed to appear in the High Court, dressed in 
white, without any objection being raised by the 
authorities. The attorney further handed to his 
Worship copy of a resolution passed by the Bom- 
bay Incorporated Law Society that in the opinion 
of the Society based on the experience of the most 
senior practitioners a white costume had been 
recognized, from time immemorial, as an orthodox 
and proper costume for attorneys appearing in 
courts in Indian dress. His Worship observed that 
he accepted the statement that attorneys are per- 
mitted to appear in the High Court, in white cos- 
tume. He stated that he would not object to their 
appearing in his Court in white costume, in future.” 


Honor to a Hundred-Year-Old Lawyer 


USTICE OWEN J. ROBERTS, of the United 
States Supreme Court, was one of those who 
recently joined in a tribute to Mr. George E. 








Darlington, a member of the Bar of Media, Penn- 
sylvania, on his hundredth birthday. He was 
present at a special session of the Delaware County 
Court, held in honor of the aged lawyer, who is 
still practicing after seventy-six years at the Bar. 
Judge Roger W. Fronefield of that court, accord- 
ing to an Associated Press dispatch, made a short 
talk in which he praised his record and offered his 
congratulations on his rounding out the century 
mark and on his many years of practice. Mr. 
Darlington became a member of the American Bar 
Association in 1913. 


New Canadian Bar President 


EMBERS of the American Bar Association 
M who recall the visit and address of Hon. N. 
W. Rowell K. C., of the Toronto, Canada, Bar, to 
the Annual Meeting of the Association at Chicago 
in 1930, will be interested to learn that he is the 
new President of the Canadian Bar Association. 
He was elected at the seventeenth Annual Meeting 
of that organization, held in Calgary, August 31- 
September 3. President Rowell was called to the 
Bar in 1891, took silk in 1902, and in 1911 became a 
bencher of the Law Society of Upper Canada. In 
1917, we are told, he entered the Government as 
President of the Council and Vice-Chairman of the 
War Committee of the Cabinet. He was a member 
of the Imperial War Cabinet and the Imperial War 
Conference of 1918. 

The American Bar Association was represented 
at the meeting by its Secretary, Hon. William P. 
MacCracken, Jr. He delivered an address on “Pion- 
eering in Law.” Secretary MacCracken was made 
an honorary life member of the Canadian Bar As- 
sociation. 


The Association's Foreign Guests 


N pursuance of its familiar policy of recognizing 

the fraternity of the legal profession in all coun- 
tries, the Association will have three distinguished 
foreign guests on the program for addresses at the 
Washington Annual Meeting. They are the Mar- 
quess of Reading, Premier Bennett of Canada, and 
M. Paul Reynard of France. 

This will be the first visit to the United States 
by Lord Reading since he served as special British 
ambassador during the last year of the World War. 
Diplomacy and statecraft are Lord Reading’s 
second loves. The law is first. He has held three 
of the highest offices within the gift of the crown— 
Lord Chief Justice of England, Viceroy and Gov- 
ernor General of India, and Foreign Secretary. In 
addition, he has been Attorney General of the 
United Kingdom. Born plain Rufus Isaacs, son of 
a Jewish tradesman in London, Reading’s rise in 
the nobility and peerage was meteoric. Between 
1911 and 1917 he rose from a mere knight to an earl. 
In his prime he was Britain’s foremost trial lawyer. 
He will celebrate his 72nd birthday while in Wash- 
ington. 

M. Paul Reynaud has held successively the 
Portfolios of Finance, Colonies and Justice in the 
French Government. He is said to have great dis- 
tinction and charm, and has a fair command of 
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English. He was Minister of Finance and Justice 
in the Tardieu-Laval cabinet. 

The Right Honorable Richard Bennett, Pre- 
mier of Canada, has been a guest and a host of the 
American Bar Association. His address at the 
banquet at the St. Louis meeting made a strong 
impression. As a leading member of the Canadian 
Bar Association, he was one of the hosts during the 
memorable visit of the American Bar Association 
to London in 1924. He made an address at the 
banquet of the Middle Temple on that occasion, on 
behalf of the Canadian lawyers. 

“Bench and Bar,” the Canadian Legal news- 
paper, has a brief sketch of the Premier and his 
career in a recent issue, in connection with a re- 
port of the Annual Meeting of the Canadian Bar 
Association. Born a New Brunswicker, he settled 
in Calgary in the early days of Western Canada. 
He became the recognized leader of the profession 
in Alberta and afterwards made a _ reputation 
throughout Canada. A Conservative in politics, he 
was chosen as leader at the Convention at Winni- 
peg in 1927. The Premiership followed several 
years later. 


The Overcrowding of the Bar 


TRIKING figures showing the present over- 

crowding of the Bar are contained in a recent 
issue of “Notes on Legal Education,” published by 
the Council on Legal Education and Admission to 
the Bar. “Census figures for 1930,” the publica- 
tion states, “reveal a total of 160,605 lawyers in the 
forty-eight states and the District of Columbia, as 
compared with 122,519 ten years before. During 
the last decade the numbers in our profession have 
increased by a third, which is twice the percentage 
of increase of the population during the same period, 
and five times that of the doctors. . . . The increase 
in lawyers over the two decades from 1900 to 1920 
was regular and considerably less in proportion 
than the population, as was also the case with 
clergymen, while the medical profession actually 
showed a decline in numbers from 1910 to 1920. In 
the last ten years, the lawyers have increased more, 
relatively, than any of the groups for which the 
statistics are given. , 

“During the ten years from 1920 to 1930, ap- 
proximately 78,500 new lawyers were admitted to 
practice in this country. The census shows a net 
increase during that period of 38,086 lawyers, from 
which it is readily ascertainable that the average 
number of lawyers per year who withdrew from 
the profession or who died was about 4,050, or 
slightly less than three per cent of the total num- 
ber in any year. With 160,000 lawyers this means 
we are losing 4,600 per year. The figures on new 
admissions to the bar show that the number for 
the year ending July 1, 1931, was 9,700, and that 
this was slightly below the average of the preceding 
three years. In other words . . . we continue to 
get over twice as many lawyers as we need to main- 
tain the 1930 ratio of 131 lawyers to every 100,000 
people. With 40,000 students in law schools 
this spring it is evident that for the next two years 
at least, the number of candidates for the bar is not 
going to be very materially diminished. 
time to take some steps to reduce this flood tide?. .. 
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Like» Father 


Like Son 


Herepity makes a big difference. Nearly 
four years ago the Fidelity and Guaranty Fire 
Corporation came into being. At the end of 
the first year, it had 3,342 agencies. Today the 
number exceeds 4,500. 

Why could this new company build so 
quickly an agency organization matched only 
by many older fire companies ? The answer is 
Heredity. The F. & G. Fire began business with 
a well-established reputation, earned by its 
parent company—the U. S. F. & G. 


Agents and brokers knew that the U. S. F. 
& G. has always lived up to its policy. Adjust 
quickly; pay promptly. They knew that the fire 
company wouid adhere to the policy estab- 
lished by its parent. They knew that, although 
an agent or broker gets his income from pre- 
miums, it is prompt payment of claims that 
helps build his reputation and business. 





= Unexcelled serv- 
That is why they are aligning themselves ice on all casual 


with the Fidelity and Guaranty Fire Corpora- ponte gy 


tion. Nearly four years of experience have inland marine 

° ware eee lines through 
proved their confidence justified. Like its par- 11,000 Agencies 
ent organization, the Fidelity and Guaranty ?0° in the Unied 
Fire Corporation has never been late in pay- S ecetes 86 d 
ment of a claim. 


Fidelity and Guaranty 


Fire Corporation 


which is affiliated with 
United States Fidelity and Guaranty Co. 


Home Offices: Baltimore, Maryland 
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A publication which has been produced to fulfill an insistent 
demand by lawyers for a comprehensive authoritative work on 
INSURANCE IN ALL ITS BRANCHES in one volume. 


RICHARDS 


on the 


LAW of INSURANCE 


Fourth Edition 
by 


ROWLAND H. LONG 


of the 
New York Bar 


sf 


To fill the demand for a practical LAWYERS' TEXT in a SINGLE 
VOLUME, Professor Richards’ recognized work has been entirely revised 
and rewritten. New matter has been inserted where it seemed most 
appropriate. 

Among the new sections may be mentioned: Aviation in Life In- 
surance, Life Insurance Trusts, Group Life Insurance, Public Liability and 
Workmen's Compensation Insurance, Use and Occupancy, Burglary, Rob- 
bery and Theft Insurance. 

Another feature of the work important to the lawyer is the Appendix 
which includes: 

Statutes of the States of American Legislatures Affecting the Insurance 
Contract arranged in Groups. 

Forms: Blank Forms of Applications, Binding Slips, Ancient Florentine 
Policy: the Standard and other Policies, a Collection of Special 
Clauses, and Riders, Proofs of Loss, etc. 

Adjustment: Examples of the Operation of Coinsurance Clauses, York- 
Antwerp Rules, Customary Deductions in Adjusting Partial Loss on 
Ship, and Example of an Adjustment in General Average. 











The only lawyers’ book on insurance in all its branches in one 
large volume 


Price—$ 18.50 
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RELATIONSHIPS AND RESPONSIBILITIES OF THE 


LEGAL PROFESSION" 





The American Bar Association and Some of Its Present Problems—Lay Criticism of the 
Legal Profession and the Layman’s Own Responsibility for Certain Conditions—The 
Lawyer’s Duty to Client, Profession and Country — The Ominous Problem of 
Administration of Justice in State Civil Courts — Achievements of the 
Organized Bar—A Call to Continued Service 





By Hon. 


Guy A. THOMPSON 


President of the American Bar Association 


R. PRESIDENT, Lapirs AND GENTLEMEN: 
I have found it to be always a great pleasure 
to meet with my brethren of the bar. It is a 
peculiar pleasure to be here in Texas at the meeting of 
your State Bar Association, first, because of the great 
admiration and esteem I have entertained for years for 
your bench and har; secondly, because I recall that 
when your distinguished fellow citizen, Mr. R. E. L. 
Saner was president of the American Bar Association 
he did us the honor to ve our guest in Missouri; and, 
thirdly, and frankly, I confess, above all, because of 
Texas’s member of the General Council of the Amer- 
ican Bar Association, the Hon. Harry P. Lawther. 
You will understand why I say “above all,” I 
think, when I tell you it is not only because of the 
yeoman service which he has been rendering the State 
of Texas and the bar of the country as a member of 
that important body called the General Council of the 
American Bar Association, but also because I recall, 
indeed I shall never forget “while memory holds a 
seat in this distracted globe,” that he was an ardent 
advocate of my election as president of the Association, 
and that when the time came for the Council to nomi- 
nate, he cast the vote of Texas for me. I shall ever 
be grateful to him, and through him to you. 
Now, because of this position which I occupy for 
a brief season, perhaps it would not be inappropriate 
for me to devote my remarks, in part at least, to some 
American Bar Association considerations. It was in 
1878 that seventy-five lawyers from twenty States and 
the District of Columbia assembled at the town hall in 
Saratoga Springs, New York, and formed the Ameri- 
can Bar Association. This was fifty-three years ago. 
The Association was then, and has continued ever since 
to be, a voluntary unincorporated one, and with its 
originally expressed objects unchanged. Until the pres- 
ent year its membership numbered twenty-seven thou- 
sand. Its dues are eight dollars a year, a dollar and a 
half of which is for the Journal. Thus its revenues 
from dues amount to approximately two hundred thou- 
sand dollars annually, of which thirty-eight thousand 
dollars, or thereabout, go to the American Bar Asso- 
ciation Journal; six thousand dollars usually to cap- 
ital expenditures upon the building of the Association 
in Chicago; six thousand five hundred dollars to the 
Conference of Commissioners on Uniform State Laws; 
about ninety-eight thousand dollars to defraying the 
general offices and annual meeting expenses and the 
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expenses of printing the annual report of the Associa- 
tion; and about forty-nine thousand five hundred dol- 
lars to the sections and committees of the Association. 

The work of the Association is done through its 
sections and committees. There are eight sections, in- 
cluding the Conference of Bar Association Delegates, 
and twenty-five committees. Now it is of imperative 
importance that there be larger appropriations for some 
of these sections and committees if they are to function 
with their full efficiency, in order that they may have 
more frequent conferences, do necessary research work, 
print and properly distribute the results of their labors 
among the public, public officials and non-professional 
groups that are interested and that can be of material 
assistance in making effective the work of those sec- 
tions and committees. 

I have been impressed with the willingness of law- 
yers to render committee service. Upon these twenty- 
five committees are one hundred and forty men; and 
it will interest you, I think, to know that I appointed 
one hundred and thirty-seven of these without prior 
conference or communication with any of them to de- 
termine whether they would serve, and that of the one 
hundred and thirty-seven so appointed but three de- 
clined appointment; conclusive evidence, I think, if 
evidence were needed, of the willingness of lawyers to 
render unselfish public service. 

Now it seemed to me, the times considered, that it 
was important that careful review be made of the As- 
sociation’s expenditures. To that end, upon the author- 
ity of the executive committee, a special sub-committee 
was appointed to make review of these expenditures, 
and that committee is now at work. Judge Keaton, 
who is here, is a member of the committee. I am con- 
fident that the results of their labors will be that we 
will find ways and means, in some respects at least, of 
cutting down somewhat the customary expenditures 
of the Association. 

I was surprised to learn that the membership of 
the Association had been at a virtual standstill the past 
five years. This seemed to me to be an ominous con- 
dition, because when growth ceases usually disintegra- 
tion begins. Therefore it became peculiarly important 
at this time that we exert special effort for the recruit- 
ing of members. Some special effort has been made 
in that direction, as you here who are members of the 
Association know. I am happy to report to you that 
thus far, despite the troubled times, more members 
have been recruited during the present fiscal year of 
the Association than in any other year in its entire his- 
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tory. And the applications continue to come to me with 
every mail. Furthermore, it is gratifying to know 
that there are fewer delinquents in the payment of dues, 
and that there have been fewer resignations than in 
past years. 

Now my incumbency has been too brief to make 
this the occasion for constructive suggestions, based 
upon mature experience. Nevertheless, there are one 
or two matters that have attracted my notice, to which I 
think I might well direct your attention. 

The first is the matter of the annual meetings of 
the Association. I have the impression that our annual 
meetings are too prosaic; they are too routine, too void 
of active interest. Just what could be done about it, I 
am not sure. We will try to improve them a little bit 
at the approaching annual meeting. 

But I have the feeling that if some of the ses- 
sions of our annual meetings were characterized by dis- 
cussion and debate, such, for example, as we witnessed 
in Memphis in 1929, at the meeting cf the Section on 
Legal Education, our members would feel better sat- 
isfied with our annual meetings. As it is, those of you 
who are accustomed to attend know that the Chairmen 
of the various Sections and Committees summarize the 
reports, and that there is perfunctory approval by the 
Association, hardly ever discussion, hardly ever any 
debate. This method of conducting our meetings I 
believe not only detracts materially from the impor- 
tance accorded our action by the public, but by mak- 
ing the meetings uninteresting the attendance is kept 
down. Efforts should be directed toward improving 
the character of the annual meetings. 

And then there is the question of cooperation. To 
have cooperative effort we need coordinated interest. 
The American Bar Association has neither. It has no 
organic relationship with any other association of 
lawyers. This organized isolation makes it impos- 
sible for us adequately to get back of our recommenda- 
tions the interest, the effort and the enthusiasm of the 
organized bars of the country. More and more is this 
coming to be recognized as an important question, 
and more and more in the Association is interest being 
focused upon the necessity for its correction. Whether 
the solution is to be found in a federation of the bars 
of the nation, or by providing for a representative body 
to speak for us, or by increasing the powers of the 
General Council and changing its method of selec- 
tion, I do not assume to say; but that the problem ex- 
ists, that it can and therefore should be solved, all 
should agree. We have a special committee at work 
upon it now. The Chairman is Mr. Jefferson P. 
Chandler, of Los Angeles, California. I am not com- 
missioned to speak for it, but I betray no confidence 
when I assert that the committee is deeply in earnest 
and that though it has been at work on this subject for 
more than a year, it still seeks light and solicits assis- 
tance from members; and I would ask you gentlemen 
here who are members of the Association to give some 
thought to this problem, and if you develop a sugges- 
tion which you think may be of value, to send it to 
Mr. Chandler. 

Now, Ladies and Gentlemen, today our profession 
is the object of widespread criticism and even abuse. 
It has ever been thus. The famous colloquy on 
Blackheath between Jack Cade and Dick the 
Butcher, in which it was agreed that the first thing 
to be done was to kill all the lawyers, has been re- 
hearsed with relish these past three hundred years. 

It is the fashion in certain quarters to charge 


against us, not only all the actual and apparent defi- 
ciencies and delinquencies in the administration of jus- 
tice, but also many of the economic and social ills 
with which we are afflicted, overlooking entirely, or 
minimizing, the responsibility of the layman. 

How is it with the layman? He sustains an inti- 
mate relation to the administration of justice. Every 
judge upon a State bench in Texas who administers the 
law, every district or prosecuting attorney, by whatever 
name you may call him, who enforces the law, every 
member of the Legislature who makes or fails to make 
the law, owes his position to the laymen of the State. 
He exercises the functions of his office by virtue of 
the activity or, as is most generally the case, the in- 
difference of the laymen. The indifference of the lay- 
men to the election of these important public officials 
is as widespread as it is deplorable. The investigation 
which I have made leads me to believe that not fifty 
per cent of our citizens of adult age habitually vote, 
and that where registration is required, not to exceed 
seventy-five per cent of the registered voters habitually 
vote. In my city of St. Louis, at our last general elec- 
tion about fifty-two per cent of the registered voters 
were sufficiently impressed by this supreme duty and 
privilege of citizenship to go to the polls. And when 
it comes to the nomination of thosé officials, the lay- 
man, particularly in the large centers of population, 
has abdicated practically in favor of the ward leader, 
the ward committeeman, whose standards of qualifica- 
tion for public office are too frequently inadequate. 

Not only does the layman sustain this intimate re- 
lation to the administration of justice, but he is an 
integral part of the administration of justice. All in- 
dictments are returned by grand juries, all felony cases, 
and most civil cases at law are tried before and decided 
by petit juries. In equity cases only, or in law cases 
in which juries are waived, does the judge alone admin- 
ister justice. In all other cases the layman, as juror 
in the box, shares with the judge upon the bench and 
the lawyer at the bar the responsibility for the deci- 
sion, if indeed he does not perform the chief func- 
tion. Yet who will deny that it is often the whim- 
sical and grotesque verdicts of juries that contribute to 
the growing dissatisfaction with the law and with its 
administration? It comes to this, that the verdicts of 
juries are deserving, far more deserving, of censure and 
criticism than are the opinions of courts. And yet the 
layman is wholly responsible for the one, and in large 
measure for the other, for he constitutes the jury, and 
he selects or permits the selection of the court. 

The fact is that our juries, particularly in the large 
centers of population, are no longer representative of 
our citizenship. For the most part, our men of wealth, 
of higher education, of important corporate and 
business relations, habitually avoid jury service. Now 
I regard that as a serious thing. We cannot have jury 
trials as we were intended to have them unless our 
jurors are fairly representative of our citizenship. I 
think that the man who evades jury service, I care not 
who he is, I care not how important he feels himself 
to be in the community, or is, I care not what his po- 
sition, corporate or otherwise, may be—the man who 
evades jury service in time of peace is as much a 
slacker as the man who evades service of his country 
in time of war. 

And yet these evaders of responsibility and duty 
as citizens, as voters, as jurors, are frequently loud 
and intemperate in their criticisms and denunciations of 
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the law, the lawyers and the courts. 
first examine the beam in his own eye. 

But his delinquencies cannot excuse ours. The 
question still remains, are the lawyers fulfilling their 
obligations? I think it easily demonstrable that no 
class or calling is more punctilious in the discharge of 
duty than is the lawyer. His duties arise from his 
threefold relationship; to his client, to his profession, 
and to his country. 

Of course the relation of lawyer and client is a 
sacred one. It knows, and can know, no divided alle- 
giance. And it is in the interest of the public welfare 
that that relation be maintained in all of its traditional 
purity and integrity. It is utterly impossible for any 
man to serve two masters. To his client the lawyer 
owes the duty promptly to account for funds collected ; 
to charge reasonably for his services; to preserve in- 
violate his confidences; to give to his problem and his 
cause the utmost honorable effort ; to counsel and main- 
tain only such proceedings, such defenses, such transac- 
tions as appear to him to be lawful and just; to en- 
courage the peaceful settlement of controversies ; to em- 
ploy such means only as are consistent with honor and 
with truth; and to reject not the cause of the defense- 
less, the impoverished or the oppressed. 

Though we have our wayward ones unquestion- 
ably, and those “with itching palms who crook the 
pregnant hinges of the knee where thrift may follow 
fawning,” yet these are not representative of the pro- 
fession they dishonor. They are the rare exceptions. 
Upon the whole there can be no doubt, I think, that the 
lawyers of the land are fully and faithfully discharg- 
ing the duties that they owe their clients. 

To our profession we owe the duty of so conduct- 
ing ourselves at the bar and elsewhere as to be worthy 
exemplars of her high and noble ideals; the duty un- 
hesitatingly, where we have the power to do so, to 
scourge from our ranks those who are faithless to their 
trust and bring discredit upon us; the duty to main- 
tain and to promote the respect that is due to 
the courts of the land, to deal frankly with the courts, 
refraining from all artifice, and from misstatement of 
fact and of law, recalling that we are sworn officers of 
the court, ministers, if you please, in the temple of 
Justice ; the duty to bear also in mind that we are the 
courts’ chief reliance for their vindication wherever and 
whenever their vindication seems to be desirable. 

I hold also that a lawyer who belongs to no organi- 
zation of his brethren has not yet discharged his full 
duty to his profession; and here are the lawyers sadly 
remiss in the discharge of their duties to their profes- 
sion ; for, while I cannot assume to speak with accuracy, 
I am confident that not fifty per cent of the lawyers of 
this country belong to any organization of the bar,—a 
lamentable confession. Organizations of the bar are 
the instruments with which we do our public work. 
They are the reservoir, the fountains, from which we 
draw inspiration absolutely needed adequately to 
carry on. 

The fabled Antaeus, you will recall, was the son 
of Gaea, the earth, and Poseidon, the sea. He chal- 
lenged to mortal combat every passerby and made a 
mountain with the bones of those he vanquished. He 
always triumphed, because when thrown and brought 
in contact with his mother, earth, he sprang up again 
with strength and vigor renewed. So when on occa- 
sions such as this, provided by a bar association, we 
are brought in contact with our brethren of the bar we 
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are thereby refreshed, I think, and inspired anew to 
cope with and discharge the duties that we owe as 
members of a great profession. Not only do we derive 
inspiration by contact with those physically present 
here, but we inevitably commune also with the spirits 
of the great ones of your bar who have gone on before, 
and who while here wrought worthily and contributed 
in rich abundance to the professional heritage which 
we now enjoy. Their names will occur to you. As 
the moon lifts up the tides of the seas, so do their 
influence and example lift up the ideals and exalt the 
purposes of every lawyer here present. 

The duties that we owe the public are of tran- 
scendant importance because they are commensurate 
with the measure of public confidence with which we 
are intrusted. Despite the slanders of the ignorant and 
the jibes of the envious, the fact remains that no cult 
or class or calling among men is habitually intrusted 
with so large a measure of public confidence as are the 
members of our profession. 

Almost precisely one hundred years ago that 
remarkable Frenchman de Tocqueville completed his 
work, “Democracy in America.” In it he said that the 
people in Democratic States do not mistrust the mem- 
bers of the iegal profession, for they recognize that 
they are interested in serving the popular cause, and he 
further said that a Republic could not continue to 
endure in which the influence of the lawyer in public 
business did not increase in proportion to the power of 
the people. That he spoke truthfully, the record abun- 
dantly attests. Consider it: Thirty Presidents of the 
United States, twenty-four of them lawyers; forty- 
eight Secretaries of State, and forty-six of them 
lawyers; of the fifty-six signers of the Declaration of 
Independence, twenty-five were lawyers; of the fifty- 
five framers of the Federal Constitution, thirty-three, 
according to Mr. Charles Warren, had practiced law. 
Of course, all members of the Judiciary, Federal and 
State (with few and unimportant exceptions), all the 
Attorneys General, Federal and State, have always 
been lawyers. Most of the Governors of the 
States have been lawyers; and if in Congress 
and in the various State Legislatures lawyers have 
not always been in the numerical majority, certainly they 
have usually wielded a powerful, if not preponderant, 
influence. Indeed, we are not far afield in asserting 
that the one hundred and twenty-two millions of people 
of the country are governed by the one hundred and 
sixty thousand lawyers of the land. 

Surely then, the duties that we owe the public are 
of compelling importance. Are we discharging them? 
Upon the whole, I think we are. But that we have 
been laggard in dealing with the question of civil pro- 
cedure in our State courts, I think there can be no 
doubt. Here, as I see it, is our Achilles heel. We have 
not been oblivious of this question. For years it has 
been a subject of discussion among us. But it has not 
yet received at the hands of the bar that organized, 
systematic, continuous and universal effort that the 
seriousness of the question requires, or that is neces- 
sary for its solution. 

Gentlemen, I regard this as an ominous problem, 
because the conditions in the State civil courts of our 
country, particularly in the larger cities, have grown 
progressively worse, until today they actually threaten 
continued confidence in and respect for our Judicial 
system. Now a litigant cannot respect a system of 
so-called justice that defers for years the adjudication 
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of his demand. An observer, though not a litigant, 
cannot respect such a system. 

One of the chief clauses in Magna Charta, wrung 
from stubborn and cruel King John at Runnymede, 
provides: “To no man will we sell, to no man will we 
deny or delay, right or justice.” Thus putting the 
delay of justice upon a parity with the denial, and even 
the sale, of justice. I am not familiar with your con- 
ditions here in Texas. I know what they are in my own 
city of St. Louis, and elsewhere. There, after a petition 
has run the gamut of pleas and motions and de- 
murrers, and the cause is finally at issue, the day of 
trial is still at least fourteen months distant. I know 
that the condition in Chicago is no better. I know that 
until this year in the city of Detroit the day of trial 
was forty-two months distant. Mr. Littleton, I am 
sure, will confirm the statement that in the city of New 
York the day of trial is twenty-four to thirty-six 
months distant. I speak, of course, of jury cases. 
Now those are not isolated instances, but they are fairly 
illustrative of a conditions that is nation-wide and that 
calls loudly for relief. 

Gentlemen, we cannot be deaf to that appeal. 
Self-interest, as well as considerations of public service, 
requires that we respond. Because of the cost and 
inordinate delays of litigation, valuable rights and per- 
fectly valid causes are daily sacrificed by unjust settle- 
ments of them, or by foregoing their assertion alto- 
gether, thus losing a tremendous amount of business 
for the bar. Statutes of conciliation are being adopted: 
trade associations are requiring their members to settle 
their disputes by arbitration; arbitration statutes are 
being enacted; boards and commissions are being estab- 
lished for the disposition of justiciable controversies, 
and that too without the intervention of counsel. 

I do not propose the British system in its entirety 
as a model substitute for our own. There they have 
gained speed, it is true; but they have gained it at the 
expense of costs that have become very burdensome. 
You would be interested, I believe, in that connection, 
in this excerpt from a recent report of a special com- 
mittee appointed on this subject by the London Cham- 
ber of Commerce. It says: 

“English justice may be the best in the world, but 
it is so dear that it is ruinous to litigants, and so at 
once ceases to be best. The evil is that the party with 
the long purse has the advantage and many a citizen 
submits to injustice rather than carry his case into 
court. It is certain that if law were cheaper, there 
would be more business for the lawyers. Justice ought 
to combine cheapness and efficiency.” 

We must deal with our own problems in our own 
way; but we must deal with it. The situation is intol- 
erable. It is a disgrace. We dare not longer view it 
with complaisance, expecting commercial, industrial and 
social relations to adjust themselves to a procedural 
technique that denies justice by delaying it. Let us be 
assured that if we do not cope with and solve this 
question, sooner or later (and I think sooner than 
later ; indeed, I think the movement is already on foot), 
the lay public is going to foist upon us.a technique of 
its own devising, or we will be compelled to submit to 
the humiliation of merely trailing along and cooperating 
in the performance of this vital public service which 
we ourselves should have attended to. 

But despite our failure thus far to solve this great 
question of social adjustment, the legal profession may 
proudly challenge comparison with any other calling in 
the discharge of public service. What trade, or class, 


or calling, I ask you, devotes itself more insistently, 
more efficiently, and with greater self-sacrifice, to the 
correction of undesirable conditions and to the protec- 
tion of our institutions from the assault, both of the 
vicious and of the well meaning but misinformed? 
What trade or class or calling has imposed upon itself 
and more generally observes a more rigorous or more 
exalted code of conduct? 

The American Law Institute has given to the 
nation a model Criminal Code, the result of the labors 
of lawyers. The subjects of crime, Criminal Law and 
its administration are receiving constant and efficient 
attention from our section on Criminal Law and Crim- 
inology, and from committees of numerous State and 
local bar associations. These are revealing deficiencies 
and suggesting corrections, and, above all, arousing a 
public sentiment which will finally and inevitably result 
in satisfactory improvement in our criminal laws, and 
what to my mind, is more important, in the administra- 
tion of those laws. 

It is the organized Bar which has prescribed those 
standards of education and of character for lawyers, 
which I was very much pleased to notice received the 
endorsement of the Junior Bar here a day or two ago, 
and from the general establishment of which in my 
judgment will flow such great good to the people. It 
is the organized Bar which has established committees 
of citizenship in every State in the country, which are 
instilling into the youth of the land knowledge of, 
reverence for and devotion to, the ark of our covenant, 
the Constitution of the United States. It is the organ- 
ized Bar which has undertaken the Herculean task of 
restating the common faw, to the end that the law may 
be clarified and simplified and the better adapted to 
modern social conditions and needs. Judicial proce- 
dure, legal aid, air law, the law of public utilities, laws 
relating to the exploitation of our natural resources, 
anti-trust laws, taxation laws, uniform state laws where 
desirable, admiralty law, patent, trademark and copy- 
right law, bankruptcy law, international law, these and 
many other juristic and social fields having intimate 
relation to the prosperity, the happiness and the liberty 
of our countrymen are receiving constant, earnest, and 
efficient attention at the hands of the members of our 
profession; and that too without hope or expectation 
of the slightest personal reward, but solely in response 
to impulses of public service. 

So let us not be alarmed or depressed by the shafts 
of criticism unjustly hurled against us. The legal pro- 
fession is keenly conscious of the responsibilities with 
which it is charged, and it is eager to perform every 
duty that rests upon it. No man is more alert to 
respond to the call of duty than is the truly represen- 
tative lawyer. The truly representative lawyer 
regards his profession, not as a mere trade to 
be used for the amassing of wealth, but as a 
great and learned profession, whose high mission 
is service. His chief ambition is not to accumulate 
money, but to do his tasks well, to serve his clients well, 
and his profession well, and his country well. He is 
learned in the lore of the law not only, but in the his- 
tory and in the traditions of his profession, as well. 
He has a keen interest in every branch of learning, a 
love of learning for its own sake and is devoted to 
literature, to history and to every branch of art. He 
is interested in public questions, loves his country and 
her institutions, and willingly serves her in peace and 
in war. He is proud of his oathbound cult, jealous of 
her honor, and himself a wortky exemplar of her high 
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and noble ideals. He is unyielding in his fealty to his 
clients, assiduous and faithful in the performance of 
his tasks, whether they be at the bar or upon the bench 
or in the class room. He is absorbed in his duties and 
intellectual pursuits, heedless of his own interests and 
of his own health, and freely spends himself in the 
service of others; and if he is a successful lawyer, 
usually he lives well and dies poor. He, better than 
other men, I think, understands and fully appreciates 
the full and accurate truth expressed by Tennyson in 
those noble lines to the Duke of Wellington: 


“Not once or twice in our fair island story 
The path of duty was the way to glory. 
He, that ever following her commands, 
On with toil of heart and knees and hands, 


Thro’ the long gorge to the far light has won 

His path upward, and prevailed, 

Shall find the toppling crags of Duty scaled 

Are close upon the shining table-lands 

To which our God Himself is moon and sun.” 

Ladies and gentlemen, in that ancient time, so we 

read, the Star of Bethlehem flamed in the midnight sky 
for the guidance of the Wise Men. So in these latter 
days, in the firmament of our profession, above the 
wreathed mists and dark clouds of this terrible depres- 
sion, and almost desperation, almost despair, shines the 
star of Duty—duty to client, duty to profession, duty to 
country. Let us fix our eyes upon that star, and with 
upturned faces bathed in its effulgent glory, like the 
Wise Men of old, let us follow it. (Applause, the audi- 
ence standing. ) 
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HE student who approaches the problem of 

governmental regulation of business finds him- 

self very much in the position of an automobile 
mechanic who is consulted about a stalled engine 
but who is not permitted to open the hood of the 
car. Unlike the other speakers of this symposium, 
I do not bring to this discussion the broad expe- 
rience of those who have viewed the competitive 
system from the inside. As a practising lawyer and 
a student of law and economics, I have been, in the 
main, on the outside looking in, and although I 
have craned my neck and strained my eyes, there 
is much that I have not been permitted to see that 
I should like to know and which I believe I ought 
to know. We have heard and shall hear this week 
a good deal about the problems of industry; I in- 
tend to devote part of my address to some of the 
problems of the scholar who earnestly endeavors 
to be of assistance in the solution of the pressing 
problems of the day. I feel free in imposing upon 
your patience in this fashion since I have been in- 
vited to speak on the Anti-Trust Laws and the 
Public Interest and the difficulties of the scholar 
are necessarily tied up with the determination of 
the public interest. 

How envious I become of the automobile me- 
chanic when I contrast his methodology and the 


* Address delivered at the Institute of Public Affairs, University of 
Virginia, 1932. 


conditions under which he operates with those of 
the student of business affairs. He is not expected 
to bring to his task a ready made solution or to 
accept without question the glib diagnosis of the 
owner of the car who consults him. Nor is he re- 
garded as a dangerous radical when he seeks an 
opportunity to examine the engine and to test the 
parts. How much of the industrial machine, on the 
other hand, is open to the scrutiny of the patient 
inquirer? How much, for example, is known about 
the internal operation of our publicly financed com- 
panies in the absence of so calamitous a debacle as 
that which befell the Kreuger companies? How can 
one begin to talk about the regulation of prices 
either by trade associations or by governmental 
agencies when so little is known about the financing 
of our companies, their methods of accounting, their 
actual costs, their true earnings and profits? One 
actually requires the power of subpoena to ascertain 
so innocuous an item as the gross sales of some of 
our American companies.’ In the course of-a study 
of competitive conditions in a selected group of in- 
dustries, I attempted to obtain from the leading 
company in one field the figures as to its gross 
sales for a five year period. It was my hope that 
with this information plus the data as to the gross 





1. I recognize that it probably is to the advantage of most com- 
panies, under the prevailing ‘“‘dog-eat-dog” philosophy, to keep their 
competitors and the public in the dark. ut is private advantage to be 
the test of anti-trust reform? 
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sales for the industry furnished by the Bureau of 
the Census, I would be able to determine the rela- 
tive position of the important companies in each 
field. In response to my inquiry, I received a beauti- 
fully illustrated brochure describing the various 
plants of the company and natrating its history— 
the pictures were very interesting, the story was 
rather romantic, but the prosaic information which 
I sought was notably lacking.’ 

We hear much these days about limitation of 
production by cooperative effort. How can the dis- 
interested observer ascertain whether such cur- 
tailment is in the public interest unless the total 
productive capacity for the industry, the capacity of 
each company, the actual production in recent years 
by industry and company, the volume of sales at 
various price levels, the figures of consumption and 
employment are available to him as well as to the 
industry? Imagine an automobile technology under 
which the mechanic required the power of subpoena 
to get at the carburetor! 

When we turn to the fashioning of remedies by 
the mechanic and the student of business affairs, we 
find the contrast equally invidious. Once the cause 
of the difficulty is discovered, the sole limitation on 
the means available for remedying the defect of 
the automobile is the state of the art, the ingenuity 
of the mechanic and the pocketbook of the owner. 
If he is able to prepare a new part at a reasonable 
charge which will work, he can proceed forthwith 


to the task of installation. Not so with our in- 
dustrial machine. In fashioning his remedies, the 


student of business affairs, as our chairman has so 
frequently reminded us,* must keep well within con- 
stitutional limitations. He may find that the plan 
which he formulates cannot be effective unless it 
embraces the entire industry; to obtain uniform 
action on the part of the several states is virtually 
impossible; yet the Federal Government may be 
without power to intervene since its authority is 
limited to the regulation of interstate commerce and 
the plan envisages control intrastate activities. 
His program may involve the control of investment 
and prices, but if the industry is not what the 
Supreme Court has termed “affected with a public 
interest,” such regulation is forbidden. I am not 
urging any constitutional changes, but I desire to 
remind you that economic problems are not always 
respecters of constitutional limitations. 


The scraping of spark plugs, fortunately, has 
not yet become a burning political issue. On the 


other hand, competition, despite its apparent 
wastefulness in certain fields, still inspires a religi- 
ous devotion, while monopoly still remains a bogey 
man, despite the apparently greater stability of our 
monopoly and semi-monopoly industries during the 
present crisis. Both the resources and the methods 
of the social scientist are thus severely restricted; 
no wonder his proposals are so tentative, his con- 
clusions so hedged with qualifications and his sug- 
gestions surrounded with so many if’s, and’s, and 
but’s. And is it at all surprising, in view of the diffi- 
culty in obtaining the facts, that the student and 
the public have become suspicious of the proposals 

2. I do not of course censure the company for ignoring the inquiry 
of a private individual, but ought the student be limited to such informa- 
SS large companies in their uncontrolled discretion see fit to 


3. Montague, 
in Handler, The Federal Anti-Trust Laws, 


Proposals for the Revision of the gr fo Laws, 
A Symposium, 
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for change emanating from business men or their 
representatives ; and that they assume that industry 
would not be so secretive if there was not some- 
thing to hide. This may be highly unfortunate, but 
the realties must be faced by those advocating 
change. 

How satisfying it would be to be able to appear 
before you, like the designer of a mighty bridge, 
with the blueprints of a concrete legislative pro- 
gram harmonizing the respective interests of 
producer, worker and consumer!* You are very 
properly impatient with the counsels of despair of 
the academician whose constant plea for further 
study and education comes perilously close to being 
an ignoble escape from reality. But how much do 
we really know about the competition which the 
Sherman Act was designed to preserve or the mon- 
opoly which it is supposed to prevent? Does Con- 
gress possess at the present time the rudimentary 
facts upon which a rational policy may be postu- 
lated? 

Those of you who have been caught in the 
eddies of competitive forces may regard my queries 
as somewhat academic. But how many of you can 
demonstrate that our social and economic order as 
a whole is the better or the worse for the existence 
of competition? Yet we are confronted by a division 
of counsels today; there are those who dwell upon 
the beneficent effects of competition and who con- 
tend that the Sherman Act has failed to preserve 
competition, who assert that monopoly or special 
privilege is rife throughout the land, and who urge 
that the objective of any program of anti-trust 
revision should be the restoration of competition; 
there are others who no less insistently maintain 
that the policy of fostering competition has resulted 
in excesses which have culminated in the break- 
down of the competitive system and which have 


shaken the very foundation of our business and 
social structure; and who urge that competition 


must be abandoned as the instrument of control. 
What are the facts—not so much as to the im- 
ponderables whch are involved in this conflict of 
opinion, many of which may not be ascertainable— 
but as to the more simple issue of the present status 
of competition in American industry today? Exact 
information even on this narrow point is lacking, 
but we all know that competition has tended to dis- 
and has tended to become 


appear in some industries 
excessive in others. No one will contend that there 
is any necessity for restoring competition in the 


bituminous coal industries; nor, on the 
other hand, that there is any need for eliminating 
competition in the nickel, aluminum or anthracite 
coal industries. Yet the debate rages in the general 
terms described, as though there is a unitary cause 
for the depression and a single cure for the prob- 
lems of industry. Were the facts better known, 
such confusion of thought could not persist. 

The point that I should like to stress is that 
ach industry is a problem unto itself and I am de- 
lighted to find a consciousness of this fact in the 
arrangement of our program. We have been tardy 
in recognizing the fact that the diverse conditions 
prevailing in industry require diversity in the form 
of regulation-—what is suitable for highly competi- 


wl 4. "See the beautiful program of Professor Watkins, The Federal 
Trade Coppuneeen and the Anti-Trust Laws in The Federal Anti-Trust 
Laws, A Symposium, 106, 120. 
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tive industries composed of thousands of inde- 
pendent units may be unsuited for industries 
dominated by two or three companies. I do not 
believe we shall make much progress until this fact 
is more generally appreciated. And if I am right, we 
cannot proceed until we have more of the facts 
about particular industries before us. Not that I 
would deprecate the value of theory or generalized 
knowledge, but I believe that our thought on the 
general theory of regulation has been carried as far 
as @ priori reasoning will take us. The debate despite 
its generality has clarified the broader phases of the 
subject—we must now resolutely address ourselves 
to the burdensome details. Our problem at the 
moment is an empirical one—and if we are to have 
a practical solution we must turn to the particulars. 

The Anti-trust laws, as Professor Hamilton 
has pointed out,* represent the consumer’s stake in 
industry ; they are a constant reminder that he has 
a definite interest in the organization and manage- 
ment of business. He should not be expected to ac- 
quiesce in either the repeal or relaxation of these 
laws until he has received ample assurance that in- 
dustry is ready to submit to a different form of 
control under which his interests will be fully safe- 
guarded. He must be persuaded that there is a 
genuine desire for a constructive solution and not 
for changes in the law which will enable one group 
to profit at the expense of others or which will dis- 
pose of the present problem by creating a multitude 
of new ones. He demands that industry disclose not 
merely those facts which it is in the interest of busi- 
ness to reveal, but all the facts that are necessary 
for a proper diagnosis of industry’s ailments and 
the formulation of a constructive remedy. He in- 
sists that technical experts with his interests at 
heart be consulted and that the hood be opened 
to them as well as to the representatives of industry. 

Of the numerous proposals for changes in our 
anti-trust policy that have been made of late, few 
indeed have taken into account the homely truths 
that I have uttered with such platitudinous fervor. 
During the last session of Congress more than a 
score of bills were introduced. These have taken 
a great variety of forms and represent almost every 
shade of opinion. Numerous procedural changes are 
advocated, the most important of which are the 
proposals for advance opinions by the Federal 
Trade Commission and the perfection of the Trade 
Practice Conference technique which the Commis- 
sion has developed. Many of the bills purport to 
change the standard of legality of the anti-trust 
laws, at one extreme the attempt being to eliminate 
the rule of reason and to restore the Sherman Law 
to its pristine rigor, and on the other to remove 
most of the prohibitions of the present statutes. 
There is not the time to enter upon a technical 
analysis of these bills, most of which, with some 
exceptions, I believe are ill-considered, badly drawn 
and will hardly meet our present needs.® Several of 
the bills are addressed to the regulation of a single 
industry such as coal, and whatever one’s views 
may be as to the details of such measures, one must 
applaud the sincere attempt to wrestle with the con- 
crete problems of a distressed industry. More 





5. The Problem of Trust Reform, 32 Columbia L. R. 173. 

6. For an incisive technical analysis, see Montague, op. cit. supra 
note 3. An interesting summary of these measures was prepared by 
Alexander Levene of the New York Bar and reprinted in the Congres- 
sional Record. 75 Cong. Rec. 7656 (1932). 


measures of this type should be introduced and 
subjected to searching analysis and criticism. 

There are two phases of the more general 
measures that I desire to discuss: (1) the substan- 
tive changes in the statutes and (2) the changes in 
regulatory mechanisms that are contemplated. 

It is conducive to clarity to divide the field of 
anti-trust law into three parts: (1) that relating 
to industrial mergers, (2) that relating to coopera- 
tive endeavors of independent business units, and 
(3) that relating to the regulatory efforts of the 
Trade Commission. So far as I am aware, no legis- 
lation dealing with the substantive aspects of the 
merger problem has been proposed to date. I have 
had my say on this branch of the subject else- 
where.’ Most of the pending measures relate to the 
problems of trade associations and seek, in the main, 
to broaden the area of cooperative activity and to 
increase the powers of trade groups. Before dis- 
cussing these proposals, it is worth pausing to con- 
sider for a moment what trade associations are 
permitted to do under existing law and what they 
are forbidden from doing. 

Under the present law, trade associations are 
afforded the widest latitude in their efforts to im- 
prove trade relations and the ethical standards of 
business conduct, to regulate business and competi- 
tive practices, to establish credit bureaus, to stand- 
ardize products, to prescribe systems of cost 
accounting, or to collect and disseminate statistical 
data as to the condition of industry. Difficulty 
is encountered when either directly or in the guise 
of the activities just enumerated, the trade associa- 
tion attempts to fix prices, limit production, appor- 
tion sales or customers, divide territories among its 
members, pool sales or profits, or to enforce its 
policies by boycott or group pressure. If trade 
associations have not been entirely successful in the 
activities which the present law permits, they have 
only their own lack of leadership, the inordinate 
greed and the undisciplined individualism of modern 
business men to blame. In education and self- 
discipline and not in legislation will trade associa- 
tions find the means of strengthening such activ- 
ities. I do not believe that we are as yet prepared 
through statute to make membership in _ trade 
groups compulsory, or to compel business men to 
join in cooperative efforts designed for their own 
salvation or the improvement of their industry. 

The pending measures attempt to legalize 
activities which have hitherto been unlawful. No 
bill seeks to legalize the trade boycott and I doubt 
whether it would be seriously contended that un- 
regulated groups of business men should be in- 
vested with the power to enforce their mandates 
by the exertion of economic pressure upon minor- 
ities or adversaries. At least one measure contem- 
plates the division of territories and the allotment 
of customers among the members of trade groups. 
Were we starting out at scratch and constructing a 
new economy, a planning board with unlimited 
powers might perhaps be persuaded to establish 
factories and distributing agencies in various dis- 
tricts of the country to supply the needs of each 
locality. Undoubtedly, great savings could be 
effected through an elimination of cross shipments 


2 7._ The Legal Aspects of Industrial Mergers, in The Federal Anti- 
Trust Laws, A Symposium; see also Industrial Mergers and the Anti- 
Trust Laws, 32 Columbia L. R. 179. 
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and the waste effort involved in an unregulated 
competitive system. That, however, is not the way 
in which our present order was established. Our 
factories have not been nicely articulated and 
spread over the land. Consequently, unless indus- 
tries were relocated many of the proposed savings 
would not be effected. Such division on the basis 
of the present organization of industry might tend 
to the establishment of local monopolies and would 
smack of an internal system of protective tariffs. 
Moreover, the far-reaching effects of a further re- 
duction of railroad traffic upon our national eco- 
nomy, which such a plan seemingly entails, might 
well induce caution in its adoption. The savings 
to be effected hardly counterbalance its apparent 
economic disadvantages. The proponents have not 
yet made out a case for its adoption. 

The pooling of sales and profits is inextricably 
bound up with the fixing of prices and the control 
of production and might more properly be discussed 
with the latter. The pool as a practical plan of 
organization has never proved successful. Re- 
sponsibility is scattered, management is decentral- 
ized, violations by members of the pool are difficult 
to detect and inefficiency is encouraged. It is the 
least economic of the various methods of unification 
that have been tried in this country. Without regu- 
lation the consumer is bound to be exploited. Regu- 
lation short of the determination of prices by a 
governmental agency offers little promise of effec- 
tiveness. 

The power of trade associations to control pro- 
duction is envisaged by several of the pending 
measures. Few industries have enlightened us as 
to the precise manner in which they propose to 
regulate production. On what basis are quotas to 
be determined—on present capacity of plant, pre- 
sent volume of sales or some other basis? What 
will be the effect of the entry of new capital into 
the industry or the enlargement of plants? Suppose 
a company can dispose of more goods than are 
allotted to it? How can violations of the arrange- 
ment be detected and how punished? Will the effi- 
ciency of the producer be taken into account in the 
determination of quotas, and if so, how? On what 
basis is demand to be estimated so as to avoid 
shortages? What will be the effect of curtailment 
of production on prices? These are some of the de- 
tails which must be studied at the very outset. Then 
we must consider the long-time as well as the im- 
mediate economic effects of such a program. Can 
industry be entrusted with this power without regu- 
lation? If there is to be supervision, what form 
shall it take? Some of the proponents of a con- 
trolled production would have us believe that a 
change in existing law to permit of agreements 
limiting production would effect an immediate cure 
of our depressed industries. Whatever may have 
been the condition in 1929 with respect to over- 
production and surplus stocks, we are confronted 
to-day with the fact that in some industries, opera- 
tions are less than 20% of capacity. I do not desire 
to enter the fruitless debate as to whether our diff- 
culties were caused by over-production or under- 
consumption, but it does seem that when industry 
is operating on less than 20% of capacity, the prob- 
lem is not so much further limitation as it is the 
removal of those factors that have driven produc- 
tion down to this level, if it is possible to discover 















what they are. Moreover, as a long-time policy, 
control of production without regulation of invest- 
ment and the enlargement of plant capacity is 
essentially a post theft locking of the stable. So 
long as plants are idle, a social loss is incurred and 
while apportionment of production may distribute 
the loss resulting from idleness over the industry, 
it does not reduce the total loss to society. In an 
industry in which over-production is chronic, one 
may well question whether it is not more eco- 
nomical in the long run for the productive capacity 
of the industry to be reduced through the elimina- 
tion of the less efficient units rather than to appor- 
tion the business among the efficient and inefficient 
and maintain an unnecessary and expensive surplus 
capacity. I do not desire to take the position that 
limitation of production in some industries may not 
be economically desirable as a temporary expedient, 
or that the control of production would not be 
beneficial ; I do assert that the control of investment 
is a more direct and more economical attack upon 
the problem of over-production. But I strongly 
doubt whether we have travelled far enough from 
rugged individualism in industry to accept such 
regulation as yet. In any event, control of produc- 
tion is so intimately tied up with prices that drastic 
regulation by the government is imperative if in- 
dustry is to be given such new powers. 

Finally, there is the problem of price control. 
Business men tell us with great sincerity that all 
they desire is to fix reasonable prices, to make a fair 
profit, a reasonable return on investment, to prevent 
prices from dipping below cost. If we but only 
knew what is a reasonable price or a fair profit or 
how to determine the true investment of a concern 
or its real costs! The same problem in the public 
utility field has well-nigh defied solution, despite 
the relative simplicity of the problem as compared 
with the complexities of prices and investments in 
the entire industrial field. In figuring costs and 
profits, how much water is to be regarded as part 
of the investment—how much of the exorbitant 
charges that frequently accompany the birth of a 
new company? Are prices to be high enough to 
cover all the fixed charges, no matter how incurred 
or how unsoundly the company may have been 
financed? How are overhead charges to be allo- 
cated to the various products that are manufactured 
by any one company. Whose cost is to be deter- 
minative—the low cost, the high cost, or the aver- 
age cost company? Who is to determine these 
problems—who is to compute these figures? If it 
is the intention of industry to furnish the public as 
much information about these matters as is con- 
tained in the average balance sheet and earning 
statement of most companies, the proposed change 
in the law should be strongly opposed. Price fixing 
is fraught with the greatest of dangers to the con- 
sumer even under the most exacting regulation; 
without regulation at least as extensive as that ap- 
plied to public utilities, extortion becomes inevit- 
able—not perhaps in the immediate future but over 
a period of years. There is no reason to believe that 
business men would be less greedy five years from 
now than they were five years ago, or that they 
would use their new powers any more wisely than 
did the investment bankers in 1927-1929; or that 
they would make any wiser disposition of surplus 
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earnings than did our prosperous companies during 
the last decade. 

I have adverted to the need of regulation in the 
event that the powers of trade associations are 
enlarged. The pending measures are rather dis- 
appointing in this regard. Apart from a little 
tinkering with the Trade Commission, they are con- 
tent with a mere filing of proposed agreements with 
the Commission to be effective within a stated 
period unless disapproved. Proceedings to set 
aside the agreement may be instituted by the Com- 
mission, Attorney-General or a party interested. 
The criterion by which such agreements are to be 
tested is left rather vague, the hope of the pro- 
ponents being that the more vicious arrangements 
will be forbidden but that the more moderate price 
and production schemes will be sustained. 

Such anemic supervision can hardly be deemed 
regulation. Thousands of agreements will un- 
doubtedly be filed; they could be so drafted as to 
appear entirely innocuous on their face; un- 


‘less complaint was made they would not even 


be read by the Commission; to evaluate them 
properly would be impossible unless the Com- 
mission possessed the facts; to obtain the 
facts by independent inquiry for all of industry 
would consume an infinite amount of time; the 
Commission would either be compelled to suspend 
the operation of most plans pending such investiga- 
tion or permit the industry to go unregulated. So 
loose a procedure would necessarily invite abuse. 
And to conduct full hearings on all plans submitted 
would be a physical impossibility for a body of the 
size of the present commission. The commission 
as at present constituted hardly possesses the 
technical knowledge and expertness to supervise 
all industry and such knowledge cannot be acquired 
overnight. ; 

The need of our depressed industries for some 
relief is so urgent that one dislikes opposing on 
doctrinaire grounds alone the serious proposals that 
have been advanced in recent months. The Sher- 
man Law has become too much of a political slogan 
and competition too much of a religion. There is 
probably little disagreement as to the ultimate ob- 
jectives of our economic system—a balancing of 
terests, viz: security of capital and a fair return ona 
legitimate investment properly administered; regu- 
larity and security of employment and a standard 
of living allowing for a decent minimum of the 
world’s goods; goods of the best quality at the 
lowest possible price consistent with the efficient 
operation of the industrial machine. There is, how- 
ever, considerable divergence as to the methods 
of attaining these objectives. For myself, I believe 
that we must do more than merely tinker with the 
anti-trust laws, but I do not believe we ought to 
stand still and continue this arid debate. All the 
objections that I have advanced are well known 
and have been ventilated before. Those of us who 
are sceptical may be wrong; I am not so attached to 
my doubts as to be unwilling to afford the pro- 
ponents of change an opportunity to prove me in 
error. There probably never was a time when ex- 


8. The Walsh bill (S. 3256), however, provides for a hearing by 
the Commission to determine whether the agreement is in_ the public 
interest. Unless the commission is given more definite guidance as to 
the standard of legality it is to apply, hearings are not apt to be very 
meaningful. 


perimentation could be carried on with less danger 
to the public. 

I believe, therefore, that we should sharply 
distinguish between immediate anti-trust reform 
and the formulation of a permanent policy of gov- 
ernmental regulation of business. It is difficult to 
see how we can adopt a permanent policy in the 
present state of our knowledge. We must know 
more about the organization of particular indus- 
tries before we can enact legislation looking toward 
their reorganization. The past decade witnessed 
the virtual disappearance of competition in many 
industries; there is no need for a liberalization of 
the anti-trust laws to allow the few units in such 
industries to cooperate; in fact such concerted 
action would be highly dangerous. We may find 
that such industries will have to be treated very 
much like our public utilities. There are industries 
that are so hopelessly disorganized that more 
drastic measures will be essential if recovery is to 
be had. There are intermediate industries that func- 
tion well under the present laws and in which the 
proposed changes would subject the consumer to 
extortion. There are others which might be mate- 
rially assisted by a modification of these laws. Only 
by study, individualization of treatment and experi- 
mentation can we contrive new mechanisms of 
control. The present anti-trust laws should not be 
a bar to a constructive solution, but they should not 
be repealed or revised until an adequate substitute 
has been found. Hence the need for a joint Con- 
gressional inquiry, with broad powers of investiga- 
tion and recommendation. Business men should 
play a leading role in the formulation of plans of 
reorganization, but they must not forget that the 
industrial system does not exist merely for the 
advancement of their selfish interests. There are 
employees and consumers to be taken into account. 
They must be willing, let me emphasize again, not 
only to propose changes which will enlarge the 
sphere of their activities, but they must be pre- 
pared to accept a regulation which actually safe- 
guards employee and consumer as well as manager 
and investor. 

A constructive beginning has been made by the 
questionnaire sent by Senator Walsh to the mem- 
bers of the American Association of Trade Associa- 
tion Executives requesting the submission of plans 
of reorganization which they would be prepared to 
inaugurate in the event of a modification of the 
anti-trust laws, and an expression of their views on 
the form of regulation they deemed necessary and 
desirable. The response to this questionnaire has 
been gratifying and analysis and study of these 
concrete proposals should go far in illuminating 
public opinion. 

There are many who believe that some form 
of temporary relief is essential; that industry can- 
not await the completion of the searching inquiry 
and exhaustive study which has been proposed. I 
am not entirely convinced that this is so. It is a 
matter of speculation whether the anti-trust laws 
were a contributing cause of the depression or 
whether they are an obstacle to recovery. It is 
impossible to say whether the repeal or temporary 
suspension of these laws might assist in recovery 
or prolong the depression. Business apparently 
subscribes to the former view; there are responsible 
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economists who are of a contrary opinion. I favor 
experimentation. 

I join with those who have been advocating 
that for a period of two years, the Trade Com- 
mission be given the power to suspend the ap- 
plication of the anti-trust laws to our depressed 
industries. I should limit the scope of this dispensa- 
tion to those industries in which, let us say, ap- 
proximately 30% of the concerns have been 
operating without profit as determined by income 
tax returns. The Commission should have authority 
to approve such plans submitted by industries in 
this condition as are calculated to avoid the excesses 
of competition and to restore a balance of bargain- 
ing power between sellers and buyers. The standard, 
while necessarily vague, should be phrased in such 
a way as to meet the constitutional requirement of 
definiteness.*° The percentage should not be deter- 
mined on a numerical basis. To do so is dangerous 
in those industries which are dominated by several 
large companies and in which there are numerous 
small concerns of slight importance and economic 
power. Their inclusion in any plan would enable 
the larger companies who are in no need of this 
dispensation to obtain the advantages of the new 
procedure. The percentage should be determined 
on the basis of gross sales.'’ That is to say, con- 
cerns doing at least 30% of the gross business in the 
industry must be operating at a loss before such 
plans can be put into effect. The submissions to the 
Commission should indicate: (1) the reasons for 
and purposes of the plan; (2) the conditions in the 
industry which make necessary a resort to coopera- 
tive endeavor, including a description of the com- 
petitive set-up of the industry, a list of companies 
with their gross sales, and an explanation of the 
causes of disorganization in the industry; (3) an 
analysis of the plan and an indication of the manner 
in which the plan will remove the causes of dis- 
organization; (4) a list of signatories. These plans 
should be analyzed by the Federal Trade Commis- 
sion and approved or disapproved. The Commission 
should be required to file a written opinion analyz- 
ing the plan and indicating its precise scope, sum- 
marizing the facts which occasioned the adoption 
of the plan and the reasons why the Commission 
believes the same will accomplish the desired pur- 
pose. The reading and analysis of the plan by the 
Commission is the minimum regulation that we can 
afford to adopt. To provide merely for filing of the 
plans, as is done in several measures, is too danger- 
ous. Periodical reports as to the operation of the 
plan should be required and the Commission and 
the Joint Congressional Committee should have full 
power of investigation of all matters relating to 
the operation of the plan and competitive conditions 
in the industry. 

It is evident that such a program will be fairly 
costly and will require a trained personnel for its 
administration. If revision of the anti-trust laws 
will have the effects claimed by its proponents, the 
cost will be comparatively slight and can easily be 
borne by industry. A filing fee should be high 


9. WwW hether the legal m= ulties can be transcended cannot be said. 
Champlin Refining Co. v. Corporation Commission, 52 Sup. Ct. 559 
affords some comfort. Constitutional doubts should be resolved in the first 
instance in favor of a temporary measure of this kind so as to give it 
a trial. 

10. A more satisfactory basis in manufacturing lines would be the 
value added through manufacture, the data as to which is readily avail- 
able in the Census returns. 


enough to cover the cost of federal supervision. The 
Commission as at present constituted has not the 
facilities for discharging these new functions with- 
out neglecting its present duties. Nor is the present 
personnel of the Commission equipped by training 
and experience to conduct so important an experi- 
ment. The appointment of additional commis- 
sioners of the highest qualifications, commanding 
public respect and confidence, is essential to the 
success of this program. It might be well to define 
the qualifications of such commissioners in the 
statute itself. 

Drastic penalties should be imposed upon those 
who go beyond the plans submitted and approved; 
the dispensing power should be limited to programs 
which do not involve any of the more vicious ac- 
tivities forbidden by the present laws (the statute 
should be explicit on this score); the present laws 
should apply to all activities which have not been 
expressly approved by the Commission. The Com- 
mission should cooperate with the Joint Congres- 
sional Committee in the study of the plans of 
reorganization and in gathering information on the 
organization and competitive conditions in indus- 
try. The investigating powers of Congress should 
be delegated to both bodies.” 

With more facts, with the experience derived 
from this experiment, with the recommendations of 
industrialist, scholar, Commission and Committee 
for the reorganization of industry and the improve- 
ment of our regulatory mechanisms, we could more 
rationally address ourselves to the task of formu- 
lating a permanent anti-trust policy to meet our 
needs in times of depression as well as prosperity. 
Only in this way can the lasting foundations for a 
better order be laid. 


11. The difficulties encountered by the Commission in exercising its 
powers of investigation are largely responsible for some of its short- 
comings. Too much care cannot be exercised in drafting the investigatory 
features of new losigiation. See Handler, The Power of Investigation of 
the Federal Trade Commission, 28 Columbia L. R. 708. 





Williston to Lecture to Cleveland Bar Association 
Institute 


AMUEL WILLISTON of the Law School of 

Harvard University will deliver a series of six 
talks on the subject: “Recent Developments in the 
Law of Contracts of Interest to the Practicing 
Lawyer,” at the third Institute to be conducted by 
the Cleveland Bar Association on November 21-22- 
23, according to announcement by Walter L. Flory, 
Chairman of the Cleveland Bar Association Com- 
mittee on Institute. 

The Institute is conducted by The Cleveland 
Bar Association for the purpose of keeping the prac- 
ticing lawyers of Cleveland abreast of developments 
in various phases of the law. Speakers will deliver 
six talks on one subject, during which time they 
cover in detail the fundamental principles of the 
subject as well as the developments in legislation 
and court decisions throughout the United States. 

The attendance at the Institute meetings ranges 
from 350 to 600.. It was opened in October, 1931, 
by Dean Roscoe Pound of Harvard Law School, 
who spoke on “Recent Developments in the Law of 
Equity of Interest to the Practicing Lawyer.” Pro- 
fessor Francis H. Bohlen of the Law School of 
Pennsylvania, spoke at the February, 1932, Insti- 
tute on “Recent Developments in the Law of Torts 
of Interest to the Practicing Lawyer.” 
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Unemployment Insurance in Wisconsin 





By JosepH P. CHAMBERLAIN 


HE Wisconsin Unemployment Insurance Act’ 

strikes a decidedly new and individualistic vein 

in the practice of unemployment insurance. 
The English form of this type of special protection 
is to create a pool of payments from all contribu- 
tors, out of which benefits are paid for a limited 
number of weeks, The benefit is the same in 
amount to all persons covered, with an allowance 
for the uninsured of very small earnings. The in- 
surance, properly so-called, is limited to the pool 
and it is only up to the amount of the money in the 
pool that the benefits can be paid. The pool is con- 
stantly being augmented by annual payments and 
interest on the reserve, so that there is a steady 
stream of money flowing in to balance the outgo. 
The income is calculated to meet outgo and to build 
up a reserve against periods of heavy drain. There 
is no individuality about the system. Each em- 
ployer and each employee pays a fixed amount, the 
state makes a contribution and the benefits paid 
have no relation to employment by any particular 
employer. After a period since the war in which 
unemployment relief was combined with the insur- 
ance and the resulting deficit covered by grants of 
public money, Great Britain has returned to the 
insurance principle. Those who remain unem- 
ployed after the insurance payments have ceased, 
will be aided on proof of need and from other 
sources than the insurance fund. 

The Wisconsin plan blazes an entirely new 
trail. Each employer is made liable to his own em- 
ployees. He provides a fund from which alone his 
employees must accept their benefit.. There is no 
sharing of responsibilities, unless a group of em- 
ployers choose to assume the risk jointly, and to do 
so they must have the consent of the state adminis- 
tration. This system permits an employer who 
gives his men steady employment to benefit by a 
limitation of payments into his fund. The device 
by which this result is reached is to reduce the 
amount which an employer must pay into his fund 
in proportion to the amount accumulated in the 
fund for each of his employees. A percentage of 
payroll—2 per cent—is fixed as the maximum con- 
tribution, but if the amount standing to the credit 
of the employer in his fund equals $50 for each 
employee, his contribution is reduced, and if it is 
equal to $75, contributions cease altogether. It was 
considered that this was a reserve fund against un- 
employment and that there was no use in piling up 
the reserve beyond this point. Should the employer 
have a bad experience and begin to pay large 
amounts in benefits, so that the reserve fund de- 
creases, then his contributions automatically re- 
commence until the fund is once more built up to a 
reserve of $75 for each employee. Thus there is a 
definite inducement to the employer, it is reckoned, 


7 4, Chapter 20, Laws of Special Session 1931. 


to stabilize his working force, and the better class 
of employer who has less unemployment would not 
have to share the loss caused by the carelessness of 
others. Since the employees will know that their 
benefits will come from the reserve of their em- 
ployer, and that reserve alone, they will have an 
inducement to prevent improper claims upon it, not 
so effective, perhaps, as if they themselves con- 
tributed, but substantial nevertheless. This induce- 
ment is strengthened by the provision reducing 
benefits in proportion as the reserve fund decreases, 
even benefits already approved, so that depletion of 
the fund will be immediately felt by beneficiaries 
and noticed by the whole labor force. 

A still further move in individualization is in 
the provision allowing the administrative authority 
to exempt from the provisions of the act employers 
of two classes: first, those who guarantee to their 
eligible employees work or wages for at least 42 
weeks of at least 36 hours a week in a year; and 
the second, those employers who either singly or as 
a group submit a plan for unemployment benefits 
which the Commission finds gives benefits to all 
persons who would be eligible under the act, pro- 
vides that the proportion of benefits financed by the 
employer will be the equivalent of the benefits set 
forth in the act and is otherwise as beneficial to the 
employees as the compulsory provisions of the act. 
This plan may provide for employees’ contributions, 
in which case the employees must have representa- 
tion in the administration of the plan. The desire 
of the legislature to keep the system personal to 
the employer appears again in the prohibition 
against insuring the liability in an insurance com- 
pany. 

The employer is protected against an indefinite 
liability by the limitation of his contribution to 2 
per cent of his payroll, and on the other side, by the 
strict limitation in the class of employee who can 
receive benefit, and in the amount of benefit. The 
benefit is fixed at $10 a week or half the wages, 
down to a minimum of $5, whichever is lower, and 
its duration to not more than ten weeks in any one 
year, so that the total maximum benefit which any 
one person can receive in any one year is $100. 
There is the further limitation that the employee 
cannot receive more than one week’s benefit for 
each four weeks’ employment with the employer 
paying the benefit. Furthermore, he must have re- 
sided for two years in the state prior to the begin- 
ning of the period of unemployment, or have been 
gainfully employed in the state for 40 weeks within 
such two-year period, so that to qualify for bene- 
fit, he must either have resided in the state for a 
substantial time or must have contributed during 
a substantial period to the production of the state, 
even though a non-resident. Employers might be 
induced to hire men who could not claim benefits, 
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because they have not lived or worked for the re- 
quired time in the state, and let them go before they 
became eligible, as in that case benefits would not 
have to be paid. The draftsmen of the act have 
guarded against this possibility by requiring a pay- 
ment of a lump sum to the Commission on the dis- 
charge of such an employee. The lump sum is the 
equivalent of $15 a week for each four weeks of 
employment with the employer during the period 
just ended, and is deducted from the employer’s 
fund. Higher-paid employees are not included in 
the act. No one who has received $1,500 or more 
during the 12 months preceding the date of total 
unemployment is entitled to benefits. 

The act contains other conditions usual to un- 
employment insurance: a two-weeks’ waiting period 
in any twelve months; the employee must not have 
lost his employment through misconduct or quit 
voluntarily, unless for cause given by the employer ; 
nor are payments made for any period during which 
the employee is out of employment through “an 
act of God.” Benefits are not paid “during any 
period for which he has left and is out of employ- 
ment because of a trade dispute still in active prog- 
ress in the establishment in which he was em- 
ployed.” 

Wisconsin allows benefits for partial unem- 
ployment whenever the claimant’s wages are less 
than the amount of weekly benefit to which he 
would be entitled, if totally unemployed. For par- 
tial unemployment there is no waiting period. Con- 
sequently, if the wages of an employee who would 
draw $10 a week if wholly unemployed, drop to $8 
a week, he will be at once entitled to $2 from his 
employer's employment fund in addition to wages, 
thus receiving during the week $10, the equivalent 
of his full benefit. Another method of using the 
fund to help employment is the provision that 
where a person who would otherwise be totally un- 
employed is given work on a government relief 
project undertaken by the state or a subdivision of 
the state, his benefit shall be paid to the state or the 
subdivision to be used for “partly financing” his 
wages. 

With the mobility of American labor there will 
be many men who will have worked for more than 
one employer in any year. This would, of course, 
cause no difficulty with a state-wide fund for all 
unemployment benefits, but in a scheme like that 
of Wisconsin, where the benefits are paid from inde- 
pendent funds, this situation has required an ad- 
justment under which the employee will receive his 
benefits in succession from all his employers within 
the year, beginning with the last employer, with 
the further limitation that no employer shall be 
liable for any benefits to an employee for any un- 
employment occurring “more than six months after 
the date on which such employee last performed 
service for such employer.” Consequently, if a man 
has worked for four employers in a year, one for 
twelve weeks, another for twenty-four weeks, a 
third for eight weeks, and a fourth for four weeks, 
he will be entitled to one week’s benefit from his 
last employer, two weeks from his third, six from 
his second, but nothing from his first, since his un- 
employment would not have begun within six 
months of his quitting work with that employer. 

A further protection for the employer is con- 
tained in the requirement that there shall be no 


compensation paid during the period in which the 
employee is out of work because of a trade dispute 
in the establishment in which he was employed, and 
another is the requirement for the work test. A 
claimant must accept “suitable” employment when 
offered him. Suitable employment means “either 
employment in his usual employment or other em- 
ployment for which he is reasonably fitted,” if in 
the vicinity of his home or last place of employment 
at wages equal to his weekly benefit or work for 
at least half the number of hours normally worked 
as full-time in the establishment where the work is 
offered. Combined with the part-time provision of 
the law, this apparently means that he must take 
a part-time job, but will receive the augmentation 
of pay to $10 from the fund of the employer who 
last let him go. He must notify his unemployment 
at the public employment agency, so that he can 
receive notice of jobs which are available. The 
counterpart of the wage dispute provision excuses 
the employee from accepting work “in a situation 
vacant in consequence of work due to a trade dis- 
pute.” 

The individualism of the act, however, does 
not apply to the administration. The employers’ 
contributions are all paid to the state which takes 
care of the money and which makes the payments 
to beneficiaries, so that in fact each employer’s fund 
is merely a bookkeeping record in the state ac- 
count. It is through the state system too that the 
individual claims for benefits are fixed and paid. 
The claimant applies to the public employment 
agency which passes in the first instance on the 
claim with the right of appeal by either employer 
or employee to an appeal board set up in each of 
the employment divisions into which the State In- 
dustrial Commission, the supreme administrative 
authority, divides the state. From the appeal board 
an appeal may go direct to the Commission itself. 
Thus, so far as possible the judicial side of the act 
is kept as a function of the administration. Since 
the amount involved in each case will be small, not 
running up to large sums as in the case of com- 
pensation, it seems likely that there will be but 
little appeal to the Commission, except on a matter 
of interpretation of the law, and but little appeal 
to the courts on individual claims, except for a 
similar reason. 

One of the great difficulties in preparing any 
scheme of unemployment insurance arises from the 
seasonal industries in which the work is done for 
only a few months in every year and then given up 
until the same period recurs in the following year. 
In the canning of vegetables, for instance, as the 
work occupies only a short time, it is very apt to be 
done by casual labor, families from the manufac- 
turing towns, people who are normally not wage 
earners but who depend on the wages of others in 
the family for their living. In these industries too, 
the work ceases at the end of a comparatively short 
period, so that the amount of benefits accumulated, 
at the rate of one week of benefit to four weeks of 
work, would not be great. This situation might be 
met by fixing the normal period of employment in 
the industry and only allowing for unemployment 
benefits for a week’s idleness during that period, 
of persons employed in the particular seasonal in- 
dustry. There are many such industries, and the 
Wisconsin act gets rid of practically all of them 
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by not including in the act any employer who in 
the preceding calendar year has not worked his 
business for four months. The act expressly ex- 
cludes the very irregular trade of lumbering, in 
which, so the Commission found, the employment 
in July in the year 1928 was about 51 per cent less 
than the employment in December. There will 
still be problems of adjustment, however, with such 
trades as building and clothing, which have their 
active and dull seasons every year. 

Another weakness in a plan based on separate 
establishments would be the small shop. This the 
act to some extent deals with, in limiting its appli- 
cation to employers of ten or more men, but even 
then, there will be a necessity for some arrange- 
ment by which the small shops will be united in a 
unit which will contain a sufficient number of in- 
sured persons to give a satisfactory basis to a single 
fund. Ten or twenty men can scarcely sustain an 
independent fund. There will be nothing to prevent 
such a combination under the act, but it must be 
voluntary, as there is no power in the Commission 
to compel combination of small shops. 

To provide for the accumulation of a sufficient 
fund out of which benefits may be safely paid, the 
act declares that no benefit shall be payable from 
any employer’s account until a year after he has 
begun to make regular and continuing contribu- 
tions. Thus it will be a year after the contribu- 
tions begin under the act, before any payment is 
made, and persons or corporations becoming em- 
ployers in the future must pay contributions for a 
year before their employees get benefits. 

The state gives a certain aid to the scheme in 
allowing deductions in income tax from gross in- 
come of an employer, of the sums which he has 
paid towards the contributions. The Federal Select 
Committee to Investigate Unemployment Insur- 
ance, the majority of whom took a strong stand 
against compulsory insurance, but recommended 
voluntary plant insurance, recommended that em- 
ployers maintaining voluntary plans be permitted 
“to deduct some portion, if not all, of the contribu- 
tions thereto out of their income for tax purposes.’ 
Senator Wagner in a minority report, suggested an 
even larger tax advantage. He recommended the 
enactment of Federal legislation “permitting a de- 
duction of 30 per cent of the cost of unemployment 
reserves or insurance not from gross income as 
recommended by the committee but from tax.’ 
The cost presumably means the amount of the em- 
ployer’s contributions. If either the majority or 
minority opinions of the federal committee be ac- 
cepted, the result would be in effect a substantial 
contribution to the insurance and would go far to- 
wards equalizing the position of employers in states 
which had no compulsory plan with those which 
had, or in encouraging individual employers to 
adopt voluntary schemes, since there would then 
not be so great an addition to their cost of produc- 
tion as compared with the cost of their competitors 
who have no insurance and who must therefore 
pay their full income taxes. 

During the debate in the legislature the point 
was made that many employers would prefer for- 
mulating their own plans freely to having a com- 
pulsory plan put into force. This position was very 


2. Report of the Select Committee to Investigate Unemployment 
Insurance, p. 52. Senate Report No. 964, 72d Congress 1st Session. 
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strongly taken, so that the legislature finally com- 
promised with an interesting legislative expedient. 
Section 1 of the act declares the legislative intent 
“to make it certain that by July 1, 1933, at least a 
majority of the employees of this state will enjoy 
the protection of fair and adequate systems of un- 
employment compensation.” The legislature recites 
that: “The largest organization of employers in 
the state having declared it to be the intention of 
its members voluntarily to establish unemployment 
fund systems, it is the intent of the legislature to 
give employers a fair opportunity to bring about 
the purposes of this act without legal compulsion.” 
It is then provided that if by June 1, 1933, the em- 
ployers of 175,000 employees shall have voluntarily 
established plans complying with the standards pre- 
scribed in the act, the compulsory system shall not 
take effect. If, however, this does not happen, then 
the compulsory part of the act will take effect be- 
ginning the first of July, 1933. Since a year’s ac- 
cumulations are necessary before the payments be- 
gin, there will be no benefits paid until July, 1934, 
unless the voluntary plan is successful. 

The voluntary plans must be approved by the 
Industrial Commission. If the act becomes volun- 
tary through the approval of the plan affecting 
175,000 persons, the Commission will nevertheless 
continue to administer the voluntary schemes and 
there will be the same compulsion on the employers 
in these schemes to continue their contributions and 
their payments, as if the compulsory act were in 
effect. The Committee on Unemployment which 
prepared the act estimated that in 1930 there were 
264,000 persons employed in factories. Undoubt- 
edly the number has decreased considerably since 
then. As the figure of 175,000 will principally come 
from factory workers, if it is reached, it is obvious 
that taking into consideration the limitations of the 
coverage in the act itself, a very high percentage 
of factory owners must come into the voluntary 
scheme to make it successful. It will, of course, be 
possible that the local public utilities will contribute 
a considerable number of employees to the volun- 
tary plans. 

The vital importance of the state employment 
exchanges in the administration of the act is evi- 
dent. To a great extent the statute must depend 
upon them to prevent malingering. They must pro- 
vide opportunities for work and their officials who 
pass on claims in the first instance will have the 
best opportunity to determine whether there has 
been an honest effort on the part of the applicant 
to get work. It is true that the amount involved 
in each claim is not large and even the maximum 
benefits for the maximum time will not go far to- 
wards supporting a single man in idleness, but there 
will nevertheless be needed a vigorous enforcement 
of the act, sympathetic to employer and employee, 
on the part of the state employment agencies, if it 
is to do all that is hoped for it. 





Binder for Journal 


The JourNAL is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of packing, 
mailing, insurance, etc. The binder has back of art buck- 
ram, with the name “American Bar Association Journal” 
stamped on it in gilt letters. Please send check with order 
to JouRNAL office, 1140 N. Dearborn St., Chicago, Ill. 








COME TO THE ANNUAL MEETING 





By Frank S. BRIGHT 
Chairman Publicity Committee, District of Columbia Bar Association 


HE WOMAN’S Bar Association, the Patent 

Law Association, the Federal Bar Association, 

and the Bar Association of tue District of 
Columbia, hosts for the Annual Meeting, once more 
urge you to come to Washington this year. The 
meeting runs from October 12th to 15th. 

Many of you must have gone to the meeting in 
London in 1924. If you did not, then at least you 
have heard of it. It must have seemed to our hosts 
as if they were receiving a migration of all the 
lawyers in America. Expecting eight hundred, they 
had to welcome twenty-four hundred, and how they 
did it. It isn’t possible for your hosts this year to 
compete with our brethren of the British Bar except 
in one thing and that is in our welcome to you. 

We can’t take you to Somerset House to let 
you hold Shakespeare’s (and that is the way he 
spelled his name) will in your hand, but we can 
take you to the archives of the State Department 
and let you hold in your hand a still more wonder- 
ful document, a document that set four million 
human beings free—Lincoln’s Proclamation of 
Emancipation. 

We can’t invite you to dine with us at the Inns 
of Court and say to you, as Lord Birkenhead said to 
a group at the dinner at Gray’s Inn: “Drink the 
Madeira, gentlemen. It is 1847. There was a pest 
in the vineyards in ’48, and there has been no 
Madeira since, but this is bottled sunshine.” But 
emulating again our hosts of 1924, we plan to ask 
you to dine with us in our own homes. We can at 
least offer you the aqua pura of the 1932 vintage of 
the Potomac. 

Who will ever forget the King’s garden party! 
Queen Mary and King George mingled among the 
numerous guests on that occasion in the most 
democratic and friendly way. We have in prospect 
for your delectation at least one garden party, 
which will be a beautiful setting for the beautiful 
women who will come with you, but we are not 
ready yet to do more than hint at this. 

Do you remember that marvelous reception at 
Westminster Hall? What a setting it was for a 
dancing party, saturated as it is with centuries of 
our common history. We think we can assure you 
of a similar reception with abundant opportunity to 
dance in the Pan American Building. It is as new 
as Westminster is old, but it is a marvelously 
beautiful symbol of that fraternity of nations which 
day by day becomes more possible and more im- 
portant in the world. 

London has its shrines, but so has Washington. 
Perhaps Mount Vernon may not properly be classed 
among the shrines of the City of Washington, but 
the new boulevard leading to the gate of Mount 
Vernon has brought it so near it almost seems a 
part of the city, and what a beautiful drive it is 
along the river! We are planning that each and 
every one of you shall see Mount Vernon. We have 
not asked his permission, but we feel sure Mr. 
Hertle would be glad to show you Gunster Hall. 


the home of George Mason, and tell you the story 
of the writing in a small room on the ground floor 
of the Bill of Rights. In the field of planets of his 
day, George Mason’s star sometimes seems to shine 
with less brilliance than it should. 

The great products of the fathers of the coun- 
try, the “Declaration of Independence” and the 
“Constitution,” until recent years were hidden 
where only the knowing and privileged few could 
see them. Now in the Library of Congress they 
make a shrine to which every American and cer- 
tainly every lawyer should wend his way, and above 
all to which he should take his children, for a deep 
draft of the inspiration that comes from a sight of 
the very documents by which our freedom was first 
proclaimed and then consolidated. 

In easy walking distance of Constitution Hall, 
where some sessions of the Annual Meeting will be 
held, is the Lincoln Memorial. The body of the 
immortal Lincoln lies, of course, in Springfield, but 
in all the world there is no more beautiful shrine 
than this. 

In sight across the Potomac from the Lincoln 
Memorial lies Arlington with its beautiful house all 
open to the public now and furnished as it was 
when it was the Lee home. In the grounds lie the 
remains of thousands of soldiers and sailors, and 
among them, those of William H. Taft. Bryan was 
a Colonel in the Spanish War, and he, too, is buried 
in Arlington. Every president would have the right 
to lie there, for under the Constitution, the Presi- 
dent is the Commander in Chief of the Army and 
Navy. 

On Mount Saint Alban is rising the Episcopal 
Cathedral. In one of its chapels is the tomb of 
Woodrow Wilson, and this sepulchre is a shrine to 
which many thousands a year find their way. 

If the children and wives are coming with you, 
there is another shrine they will want to see, and 
you will, too. Just inside the door of the now old 
“New National Museum,” hanging from the ceiling, 
is a small airplane, which thrills each one who sees 
it. Out of the darkness of a night in May, 1927, 
it settled on the Le Bourget Field. From it stepped 
a tall fair-haired youth, until that minute utterly 
unknown but to become from then on the best 
known man in the world. The hanging airplane 
is, of course, the famous “We.” 

Of course, the great event of the meeting 
will be the laying of the cornerstone of the Su- 
preme Court Building, in which all of you who 
come will have a share. This event is rarer even 
than a total eclipse, for some people now alive 
will live to see another total eclipse in the United 
States, but there will never in the lifetime of any 
one now living be the laying of a cornerstone 
of a second Supreme Court Building. 

The addresses upon this occasion will be de- 
livered by the Chief Justice and Mr. John W. 
Davis, the two men best qualified in America to 
make them. 
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PROGRAM FOR THE FIFTY-FIFTH ANNUAL 
MEETING 





Wednesday Morning, October 12, at 10 O’clock 
Constitution Hall 


Address of Welcome by Frank J. Hogan, Presi- 
dent, District of Columbia Bar Association. 

Annual Address by the President of the Asso- 
ciation. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 


Wednesday Afternoon, October 12, at 2:30 O’clock 
Assembly Room, U. S. Chamber of Commerce Building 


Address by Hon. Kimbrough Stone, Senior 
United States Circuit Judge of the Eighth Circuit, 
“The Great Function of the Court.” 

Statement concerning the work of the Ameri- 
can Law Institute, William Draper Lewis, Director. 

Report of Special Committee on Coordination 
of the Bar, Jefferson P. Chandler, Los Angeles, Cal. 


REPORTS OF SECTIONS 


Comparative Law Bureau, William M. Smith- 
ers, Philadelphia, Pa. : 

Conference of Bar Association Delegates, 
Philip J. Wickser, Buffalo, N. Y. 

Criminal Law & Criminology, Justin Miller, 
Durham, N. C. 

Judicial Section, Carrington T. Marshall, Co- 
lumbus, Ohio. 

Legal Education & Admissions to the Bar, 
John Kirkland Clark, New York City. 

Mineral Law, James C. Denton, Tulsa, Okla- 
homa. 

Patent, Trademark & Copyright Law, Charles 
H. Howson, Philadelphia, Pa. 

Public Utility Law, Frank A. Reid, New York 
City. 

National Conference of Commissioners on Uni- 
form State Laws, William M. Hargest, Harrisburg, 
Pa. 

Wednesday Evening, October 12, at 8:30 O’clock 
Constitution Hall 

Election of General Council. 

Address, (To be announced.) 

10 P. M.—President’s Reception. 
Hotel. 
Thursday Morning, October 13, at 10 O’clock 


Laying of Cornerstone of United States Su- 
preme Court Building. 

Guy A. Thompson, President of American Bar 
Association presiding. 

Address on behalf of the Bar of the Supreme 
Court by John W. Davis, New York City. 

Response on behalf of the Supreme Court by 
the Chief Justice of the United States. 

Music by United States Marine Band. 


Thursday Afternoon, October 13, at 2:30 O’clock 
Assembly Room, U. S. Chamber of Commerce Building 
Address by Hon. William D. Mitchell, Attor- 


Mayflower 


ney General of the United States, “Reform in Fed- 
eral Criminal Procedure.” 


REporTS OF COMMITTEES 


American Citizenship, F. Dumont Smith, 
Hutchinson, Kansas. 

International Law. James Grafton Rogers, 
Washington, D. C. 

Jurisprudence & Law Reform, Paul Howland, 
Cleveland, Ohio. 

Uniform Judicial Procedure, George W. Mc- 
Clintic, Charleston, W. Va. 

Federal Taxation, Robert E. Coulson. New 
York City. 

Judicial Salaries, Alexander B. Andrews, ka- 
leigh, N. C. 

Admiralty & Maritime Law, Alfred Huger, 
Charleston, S. C. 

Commerce, Rush C. Butler, Chicago, Illinois. 

Publicity, Walter H. Eckert, Chicago, Illinois. 

Memorials, William P. MacCracken, Jr., Wash- 
ington, D. C. 


Thursday Evening, October 13, at 9:30 O’clock 


Reception and dance at Pan-American Union, 
as guests of the Attorney-General of the United 
States. 


Friday Morning, October 14, at 10 O’clock 
Assembly Room, U. S. Chamber of Commerce Building 


REPORTS OF COMMITTEES 


Aeronautical Law, George B. Logan, St. Louis, 
Mo. 

Communications, Louis G. Caldwell, Washing- 
ton, D. C. 

Professional Ethics & Grievances, 
Francis Howe, Chicago, III. 

Supplements to Canons of Professional Ethics, 
Hugh M. Morris, Wilmington, Delaware. 

Unauthorized Practice of the Law, John G. 
Jackson, New York City. 

Practice of Law in District of Columbia, Wil- 
liam C. Sullivan, Washington, D. C. 

Commercial Law and Bankruptcy, Jacob M. 
Lashly, St. Louis, Mo. 

Insurance Law, Merritt U. Hayden, Detroit, 
Michigan. 

Legal Aid Work, Reginald Heber Smith, Bos- 
ton, Mass. 

Change of Date of Presidential Inauguration, 
Jesse A. Miller, Des Moines, Iowa. 

Noteworthy Changes in Statute Law, Joseph 
P. Chamberlain, New York City. 


Friday Afternoon, October 14, at 2:30 O’clock 
Assembly Room, U. S. Chamber of Commerce Building 


Address by Hon. Hatton W. Sumners, Chair- 
man of the Judiciary Committee of the House of 
Representatives, “Are We Observing the Natural 
Laws which Govern Governments?” 

Address by M. Paul Reynaud, of the Paris Bar. 

Award of American Bar Association Medal. 


Thomas 
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Nomination and Election of Officers. 
Miscellaneous Business. 


Friday Evening, October 14, at 8:30 O’clock 
Constitution Hall 
Address by Right Honorable Richard B. Ben- 
nett, P. C., M. P. Premier of Canada. 
Address by The Most Honorable The Mar- 
quess of Reading, P. C., K. C., V. O., G. C. B., G. 
ceo Soe Go Ba G4 VS 


- Saturday, October 15 


All day trips to points of interest for members, 
who will be guests of Local Associations. 

Boat and motor trips to Mt. Vernon. 

Motor trips to Alexandria, Arlington, Freder- 
icksburg, Annapolis, Laurel Races, etc. 


Saturday, October 15, at 7:30 P. M. 
Annual Dinner, Mayflower Hotel. 


Guy A. Thompson, President of American Bar 
Association, toastmaster. 

Speakers: 

Frank J. Hogan, President of District of Co- 
lumbia Bar Association. 

Owen J. Roberts, Associate Justice of the 
Supreme Court of the United States. 

Owen D. Young, of New York; W. F. Lilles- 
ton, of Wichita, Kansas. 

The in-coming President of the American Bar 
Association. 


Programs of Committees, Sections 
and Other Organizations 
Standing Committee on Commerce 

United States Chamber of Commerce Building 
Tuesday, October 11, 10:00 A. M. 
Rush C. Butler, Chairman, presiding. 
Subject: Federal Anti-Trust Laws. 
Addresses by: 
James W. Gerard, New York City. 
David L. Podell, New York City. 
2:00 P. M. 
Joint Session with Mineral Law Section, Garden, 
Mayflower Hotel 


James C. Denton, Chairman, Mineral Law Sec- 
tion, Presiding. 

Discussion of Amendments to Federal Anti- 
Trust Laws. 

Speakers: 

Address by Walker D. Hines, New York City. 

Address by Francis Wilson, Santa Fe, New 
Mexico, on the subject of “Interstate Compacts 
Under the Constitution—Past Uses and Future 
Possibilities.” 

Address by Gerard Swope, President of Gen- 
eral Electric Company, New York City. 

General Discussion opened by Rush C. Butler, 
Chairman of Committee on Commerce, and Walter 
F. Dodd, Chairman of Committee on Conservation 
of Mineral Resources, Mineral Law Section. 





Standing Committee on Communications 
Chinese Room, Mayflower Hotel 
Monday, October 10, at 10:00 A. M. and 2:00 P. M. 
Louis G. Caldwell, Chairman, presiding. 


Open meeting for general discussion of sub- 
jects covered by report of the Committee. 


Special Committee on Unauthorized Practice of 
the Law 


United States Chamber of Commerce Building 


Tuesday, October 11, at 2:00 P. M. 
John G. Jackson, Chairman, presiding. 


Consideration of “The Relation of Collection 
Agencies, Credit Associations and Law Lists to the 
Legal Profession.” 

Addresses by Robert A. B. Cook, Boston, 
Mass., and Jacob M. Lashly, St. Louis, Mo. 

General Discussion. 


National Conference of Commissioners on Uniform 
State Laws—Forty-Second Annual Meeting 


Mayflower Hotel, Washington, D. C. 


Tuesday, October 4, to Monday, October 10, 
inclusive, 1932 


Tuesday, October 4 
9:00 A. M. 
Meeting of Executive Committee. 
10:30 A. M. 
First Session of Conference. 
1. Address of Welcome. 
2. Response Thereto. 
3. Roll Call. 
4. Reading of Minutes of Last Meeting. 
5. Announcement of Appointment of Nomi- 
nating Committee. 
Address of the President. 
2:00 P. M. 
Report of the Treasurer. 
Report of the Secretary. 
Report of the Executive Committee. 
Reports of Standing Committees : 
(a) Legislative. 
(b) Public Information. 
(c) Appointment of and Attendance by 
Commissioners. 
11. Reports of General Committees : 
(a) Legislative Drafting. 
(b) Uniformity of Judicial Decisions. 
12. Reports of Sections: 
(a) Uniform Commercial Acts Section. 
(b) Uniform Property Acts Section. 
(c) Uniform Public Law Acts Section. 
(d) Uniform Social Welfare Acts Section. 
(e) Uniform Corporation Acts Section. 
(f£) Uniform Torts and Criminal Law 
Acts Section. 
(g) Uniform Civil Procedure Acts Section. 
13. Report of Committee on Amendments of 
Uniform Commercial Acts. 
14. Report of Committee on Uniform Bank Col- 
lection Act. 
15. Report of Committee on Uniform Sale of 
Securities Act. 
16. Report of Committee on Uniform Stock 
Transfer Act. 
17. Report of Committee on Uniform Trust Re- 
ceipts Act. 
18. Report of Committee on Uniform Principal 
and Income Act. 
19. Report of Special Committee on Uniform 
Land Registration Act. 
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20. Report of Committee on Uniform Acts Com- 
prising the Motor Vehicle Code. 

21. Report of Committee on Uniform State In- 
heritance Act. 

22. Report of Special Committee on Uniform 
Act for Compacts and Agreements between States. 

23. Report of Committee on Uniform Marriage 
and Divorce Acts. 

24. Report of Committee on Amendments of 
Uniform Criminal Extradition Act. 

25. Report of Committee on Uniform Firearms 
Act. 

26. Report of Special Committee on Uniform 
Criminal Statistics Act. 

27. Report of Committee on Uniform Act to Se- 
cure the Attendance of Witnesses from Without the 
State in Criminal Cases. 

28. Report of Committee on Uniform Notice of 
Probate Act. 

29. Report of Special Committee on Uniform 
Acts Regarding Evidence. 

30. Report of Special Committee on Statute of 
Limitations Act. 

31. Report of Special Committee on Cooperation 
with American Law Institute. 


Wednesday, October 5 
10:00 A. M. 
Consideration of Draft of Uniform Acknowledg- 
ment of Instruments Act. 
Consideration of Draft of Uniform Civil Deposi- 
tions Act. 
2:00 P. M. 
Consideration of Draft of Uniform Mechanics’ 
Lien Act. 
Consideration of Draft of Uniform Act to Estab- 
lish Wills Before Death of Testator. 


Thursday, October 6 
10:00 A. M. 
Consideration of Draft of Uniform Foreign Cor- 
porations Act. 
2:00 P. M. 
Consideration of Draft of Uniform Cooperative 
Marketing Act. 


Friday, Octcber 7 
10:00 A. M. 
Consideration of Draft of Uniform Aeronautical 
Code. 
Consideration of Draft of Uniform Airports Act. 
Consideration of Draft of Uniform Real Property 
Act. 
2:00 P. M. 
Consideration of Draft of Uniform Trust Admin- 
istration Act. 
Consideration of Draft of Uniform Intestacy Act. 
Consideration of Draft of Uniform Trust Ac- 
counting Act. 
4:00 P. M. 
Reports of Committees on Memorials. 
Saturday, October 8 
10:00 A. M. 
Consideration of Draft of Uniform Automobile 
Liability Security Act. 
Monday, October 10 
10:00 A. M. 
Consideration of Draft of Uniform Machine Gun 
Act. 
Consideration of Proposed Amendments of Uni- 
form Criminal Extradition Act. 


Consideration of Draft of Uniform Narcotic Drug 


2:00 P. M. 
Unfinished and New Business. 
Adjournment. 


Act. 


Comparative Law Bureau 
Mayflower Hotel | 
Tuesday, October 11 


1:00 P. M.—Meeting of Council. 
2:00 P. M.—Meeting of Bureau. 


Conference of Bar Association Delegates 
Ball Room, Mayflower Hotel 
Monday, October 10, Morning Session, 10 O’clock 

Chairman’s Report. 

Business Session. 

Reports of Committees. 

Address by Stuart H. Perry, Judicial Selection 
in Its Relation to the Press, the Legal Profession 
and a Coordinated Bar. 

General Discussion to be led by Mr. A. V. Can- 
non, Chairman of Committee on Judicial Selection, 
and Mr. Andrew R. Sherriff, Chairman of Commit- 
tee on Cooperation between Press and Bar. 





Luncheon at Mayflower Hotel. 
Afternoon Session, 2:00 O’clock 

Topic: Coordination of the Bar. 

Addresses discussing this problem from vary- 
ing points of view: 

Samuel Seabury, President, New York State 
Bar Association, a voluntary State Association. 

John W. Davis, President, Association of the 
Bar of the City of New York, a metropolitan Local 
Association. 

Earle W. Evans, Chairman, General Council of 
the American Bar Association, a National volun- 
tary Association. 

Charles A. Beardsley, Ex-President California 
State Bar, an incorporated State Association. 

General Discussion to be led by Conference 
Committee on Bar Reorganization, Robert H. Jack- 
son, Chairman. 

Presentation and analysis of any concrete pro- 
posals by delegates. 


Annual Dinner in conjunction with American 
Judicature Society, Mayflower Hotel, 7 P. M. 


Section of Criminal Law and Criminology 
Chinese Room, Mayflower Hotel 


Tuesday, October 11, 1932 
10:00 o’clock A. M. 

Meeting of Council. 

2:00 o’clock P. M. 

Justin Miller, Chairman, presiding. 

Report of Chairman and Secretary. 

REPORTS OF COMMITTEES 

Cooperation with American Law _ Institute, 
Howard B. Warren, Shreveport, La. 

Psychiatric Jurisprudence, Rollin M. Perkins, 
Iowa City, Iowa. 

Address by Mrs. Frances L. Roth, Assistant 
City Attorney in charge of Domestic Relations, 
New Haven, Conn., “The Present Development of 
Psychiatric Technique in the Criminal Process.” 
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Medico-Legal Problems, Albert J. Harno, Ur- 
bana, Illinois. 

Mercenary Crime, George A. Bowman, Mil- 
waukee, Wisconsin. 

Cooperation with American Prison Associa- 
tion, James J. Robinson, Bloomington, Ind. 

Examination of Code of Criminal Procedure 
prepared by American Law Institute, J. Weston Al- 
len, Boston, Mass. 

Training and Selection of Personnel in Admin- 
istration of Criminal Justice, John Barker Waite, 
Ann Arbor, Mich. 

Appointment of Nominating Committee. 

8:00 o’clock P. M. 

Address by Charles L. Chute, New York City, 
Secretary of the National Probation Association, 
“Juvenile Probation.” 

Address by Charles E. Hughes, Jr., New York 
City, President of the National Probation Associa- 
tion, “Adult Probation.” 

Discussion. 

Report of Nominating Committee. 

Election of Officers. 


Judicial Section and National Conference of 
Judicial Councils—Joint Meeting 
Ball Room, Mayflower Hotel 
Tuesday, October 11, 1932 
Morning Session, 10:00 O’clock 

Carrington T. Marshall, Chief Justice of the 
Supreme Court of Ohio, Chairman of the Judicial 
Section, presiding. 

Police, Judicial and Penal Statistics in the 
United States Department of Justice, Hon. William 
D. Mitchell, Attorney General of the United States. 

Ten Minute Reports on Special Problems: 

The Significance of Statistics to Local Crime 
Commissions, Mr. J. W. Hepbron, Commission on 
Criminal Statistics of Baltimore. 

Criminal Statistics in Ohio, Mr. Alfred Bett- 
man, Judicial Council of Ohio, and Mr. George M. 
Neffner, Statistician, the Office of the Secretary of 
State. 

An Annual Report on Criminal Statistics for 
New Jersey, Mr. Emil Frankel, Department of In- 
stitutions and Agencies, New Jersey. 

Statistics in the Philadelphia Municipal Court, 
Mr. Fred S. Drown, Statistician, the Philadelphia 
Municipal Court. 

Judicial Statistics in Iowa, Mr. Rollin M. Per- 
kins, the College of Law, University of Iowa. 

Judicial Statistics in Indiana, Mr. Charles Ket- 
tleborough, Indiana Legislative Bureau. 

Presentation of Report of Expert Group on Ju- 
dicial Criminal Statistics. 

Introductory Statement, Mr. L. C. Marshall, 
The Institute of Law, Johns Hopkins University. 

Discussion of the Suggested Standard Offense 
Classification, Mr. Bruce Smith, the Institute of 
Public Administration, New York, Reporter. 

Afternoon Session, 2:00 O’clock 

James W. McClendon, Chief Justice of the 
Court of Civil Appeals of Texas, Chairman of the 
National Conference of Judicial Councils, presiding. 

Criminal and Divorce Statistics in the United 
States Bureau of the Census of the Department of 
Commerce, Ex-Secretary Robert P. Lamont and 
representat‘ves of the Bureau. 


A Uniform Criminal Statistics Act, Hon. Henry 
Upson Sims, Former President of the American Bar 
Association. 

Ten Minute Reports (Continued) : 

Judicial Statistics in California, Mr. Richard 
Graves, the Bureau of Public Administration, the 
University of California. 

Judicial Statistics in Massachusetts, Mr. Frank 
Loveland, Massachusetts Department of Correc- 
tion. 

Some Projects in Judicial Statistics, Dean 
Charles E. Clark, the School of Law, Yale Univer- 
sity. 

Judicial Statistics in New Jersey, Mr. Arthur 
T. Vanderbilt, Chairman of the Judicial Council of 
New Jersey. 

A Survey of Criminal Judicial Statistics, Mr 
Charles E. Gehlke, Western Reserve University. 

The Improvement of the Statistics of Divorce 
Actions, Mr. Goeffrey May, the Institute of Law, 
the Johns Hopkins University. 

Report of Expert Group (Continued) : 

Discussion of the Classification of Procedural 
Outcomes and of Sentence or Treatment, Mr. Wil- 
lis L. Hotchkill, Fenn College, Reporter. 

Discussion of the Unit of Counting and the 
Classifications for Personal Statistics, Mr. Thorsten 
Sellin, the Bureau of Social Hygiene, Reporter. 

Evening Session 7:00 O’clock 

Annual Dinner for Members, Ladies and 
Guests. 

Address by Judge Harold B. Wells, the Court 
of Errors and Appeals, New Jersey. 

Address by Dean Roscoe Pound, Harvard Law 
School, “What Use Can Be Made of Judicial Sta- 
tistics?” 

Address by Hon. Alfred A. Wheat, Chief Jus- 
tice Supreme Court of the District of Columbia, 
“Nisi Prius Courts.” 


Section of Legal Education and Admissions to the 
Bar 
United States Chamber of Commerce Building 
Tuesday, October 11, 2:00 P. M. 

John Kirkland Clark, Chairman, presiding. 

Address by the Chairman. 

General Subject: “Overcrowding of the Bar and 
What Should be Done about It.” 

Addresses by Dean Young B. Smith of the School 
of Law, Columbia University, Judge William Clark, 
of the United States District Court for the District 
of New Jersey, and Hon. James Grafton Rogers, 
Assistant Secretary of State. 

Discussion. 

Election of Officers. 


Section of Mineral Law 
Garden, Mayflower Hotel 


Tuesday, October 11, 10:00 A. M. 

James C. Denton, Chairman, presiding. 

Reading of Minutes. 

Disposition of routine matters. 

Appointment of Nominating Committee. 

Address by Honorable H. D. Rummel, Charles- 
ton, West Virginia, on “Constitutional Powers of 
Congress Over the Production of Natural Re- 
sources and Their Shipment in Interstate Com- 
merce.” 
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Address by Mr. W. P. Z. German, of Tulsa, 
Okla., on the subject of “Conservation and Analy- 
sis of Champlin Decision.” 

Report of Nominating Committee. ; 

Report of Committee on Conservation of Min- 
eral Resources. 

Reports of State Committees. 

2:00 P. M. 

Joint Session with Committee on Commerce 

Discussion of Amendments to Federal Anti- 
Trust Laws— 

Speakers: 

Address by Walker D. Hines, New York City. 

Address by Francis Wilson, Santa Fe, New 
Mexico, on the subject of “Interstate Compacts 
Under the Constitution—Past Uses and Future 
Possibilities.” 

Address by Gerard Swope, President of Gen- 
eral Electric Company, New York City. 

General Discussion opened by Rush C, Butler, 
Chairman of Committee on Commerce, and Walter 
F. Dodd, Chairman of Committee on Conservation 
of Mineral Resources, Mineral Law Section. 


Section of Patent, Trademark and Copyright Law 
Auditorium, Department of Commerce Building 
Monday and Tuesday, October 10 and 11 
Charles H. Howson, Chairman, presiding. 

Sessions will be held at 10:00 A. M. and 2:00 
P. M. each day and reports of Section Committees 
will be presented and considered. 
Tuesday, October 11, 7:00 P. M., Grill Room, 
Mayflower Hotel 
Annual Dinner for members, ladies and guests. 


Section of Public Utility Law 
United States Chamber of Commerce Building 
Monday and Tuesday, October 10 and 11, 1932 
Monday, 9:00 A. M. 
Meeting of the Council. 
First Session, 10:00 A. M. 

Call to order by Chairman. 

Address of Welcome, by Hon. Joseph B. East- 
nan, Interstate Commerce Commission, Washington, 
D. C. 

Address by Chairman, Frank A. Reid, New 
York, N. Y. 

Report of Standing Committee as to Develop- 
ments During the Year in the Field of Public Util- 
ity Law. Harry J. Dunbaugh, Chicago, Illinois, 
Chairman. 

Report of Special Committee on the Boundaries 
between State and Federal Regulatory Powers over 
Public Services, and the Fundamental Conse- 
quences of Extending the Federal Authority. 
George Roberts, New York, N. Y., Chairman. 

Report of Special Committee on the Nature of 
the Functions of State Commissions; the Extent to 
which they should Act Quasi Judicially; the Im- 
provement of Procedure in Litigation before Com- 
missions, and the Status and Tenure of the Mem- 
bers and Staffs of the Commissions. Albert J. 
Stearns, Augusta, Maine, Chairman. 

Discussion of Addresses and Committee Re- 
ports to be opened by Nathaniel T. Guernsey, of 
New York. 

Adjournment. 


Second Session, 2:15 P. M. 

Address by Hon. George Otis Smith, Chairman 
Federal Power Commission, “The Public and 
Power.” 

Report of Special Committee on the Law of 
Valuing Utility Property taken under the Exercise 
of Eminent Domain, with especial reference to Sev- 
erance Damages where part of an Interconnecting 
System is taken. Richard J. Smith, New Haven, 
Connecticut, Chairman. 

Report of Special Committee on the Scope and 
Standards of Accounting Regulations Prescribed 
for Public Utilities, with especial reference to “Re- 
capture,” Security Issues, Merchandising and the 
Effect of Accounting Regulations upon Property 
Rights in General. George R. Grant, Boston, Mass., 
Chairman. 

Discussion of Addresses and Reports to be 
opened by William L. Ransom, of New York. 

New Business. 

Adjournment. 


Tuesday 
Third Session, 10:00 A. M. 


Address by Professor Philip Cabot of the Har- 
vard Graduate School of Business Administration 
on the Handling of Rate Questions before Commis- 
sions along Economic and Business Lines rather 
than along the Technical Lines of a Law Suit. 

Address by Mr. David E. Lilienthal, of the 
Public Service Commission of Wisconsin, on the 
Extent to which the States can and should Regu- 
late Holding and Supervision Companies, particu- 
larly as respects Transactions and Relations be- 
tween Operating Companies and Holding or Super- 
vision Companies or other Operating Companies in 
the same Group. 

Report of Special Committee on the Applica- 
bility to Public Utilities, especially in the Field of 
Transportation, of Anti-Trust Laws and the Fun- 
damental Principles underlying Same in the light 
of Development of Regulatory Control and of New 
Economic Conditions. R. V. Fletcher, Chicago, 
Ill., Chairman. 

Discussion of Addresses and Report to be 
opened by John F. MacLane, of New York. 

Report of Nominating Committee and Election 
of Officers. 

New Business. 

Adjournment. 

2:00 P. M. 

Golf at the Congressional Country Club. (Put- 

ting and Bridge for the Ladies.) 
7:00 P. M. 

Annual Dinner for members, ladies and guests. 
Congressional Country Club. 

Speaker, Hon. George B. Rose, Little Rock, 
Ark. 


Dancing. 


National Conference of Bar Examiners 
United States Chamber of Commerce Building 
Monday, October 10 
10:00 A. M. 


Summary of Progress made by National Con- 
ference of Bar Examiners, by James C. Collins, 
Chairman. 

(Continued on page 684) 








JUDICIAL NOMINATIONS AND THE PRIMARY 





Judges of Appellate Courts in Missouri Have in Recent Years Paid a Heavy Penalty in 
Expenditure of Time, Energy and Funds to Obtain Nomination to Office Carrying 
Only a Modest Salary—Inconsistencies and Penalties of Primary System in Gen- 
eral—Duty of Bar to Reclaim Courts from Political Experimentation* 





By Davip M. Proctor 
Member of the Kansas City Bar 


66 E it resolved by the Missouri State Bar As- 
sociation that a committee be appointed to 
prepare and present to the Governor of Mis- 

souri a Suitable request that he, in his message to 

the Legislature, urge repeal of the primary in so far 
as it applies to the nomination of candidates for the 
appellate courts, and in lieu thereof the adoption of 
the original American plan of delegate conventions.” 

I move the adoption of the resolution and in 
support of the motion permit me to say: 

In recent years the judges of our appellate 
courts themselves have paid a heavy penalty in the 
expenditure of both time, energy and funds to ob- 
tain the nomination for an office carrying with it, to 
state it mildly, a most modest salary. I know of 
one instance in which an unsuccessful candidate for 
nomination for the Supreme Court of Missouri ex- 
pended in legitimate channels more than $10,000.00. 
Had he been nominated and elected his salary of 
$7,500.00 per annum would have been automatically 
reduced to $6,000.00 for the ten-year period—taking 
into account his primary campaign expenses and 
the interest thereon. 

In singling out the appellate judiciary we have 
in mind two ideas. First, we must protect at least 
one and probably the most important branch of our 
government from the blight and scourge of the 
direct primary. If we would preserve and per- 
petuate our free institutions we must hold intact 
the courts against sinister influences. Again, the 
Missouri State Bar Association has gone on record 
in favor of increasing the salaries of the appellate 
judges. To date we have been unsuccessful in this 
undertaking. A repeal of the primary will increase 
the net official income of the appellate judges with- 
out increasing their salaries. 

Twenty-five years ago, in a spasm of national 
reform, the American people adopted the direct pri- 
mary system, together with its three first cousins, 
the initiative, the referendum, and the recall. The 
sponsors glibly claimed that the primary itself 
would at once annihilate the political boss and 
safely vest complete political power in the hands 
of the sovereign people. Propaganda for it spread 
throughout the United States like an epidemic. It 
possessed a formidable appeal. This was due in 
part to the promise of power to the individual, and 
in part to the euphony and magnetism of the allur- 
ing phrase, “the direct primary.” Now, and for a 
decade just past, the public, the press and the Bar 





*This Address was delivered by Senator Proctor at the 1931 annual 
meeting of the Missouri State Bar Association. The resolution which 
precedes his remarks and in support of which he was speaking was 
unanimously adopted. 


Associations, including the Missouri State Bar, 
have separately and collectively joined the general 
and growing condemnation of inefficiency of gov- 
ernment in all of its political subdivisions and in 
practically all of the departments. Some of the spe- 
cial subjects of discussion have been increased cost 
of government, multiplicity of laws, menacing 
crime waves, official derelictions, growing disrespect 
for laws, and the ever-increasing number of boards, 
bureaus, departments, and commissions. Every 
citizen, even the humblest, has a grievance against, 
or a criticism of, the government and broadcasts it 
from the house tops, over the popular station KICK. 

All of us seem to sense governmental disease 
on every tainted breeze, yet in our anxiety concern- 
ing modern governmental ills we have considered 
and excoriated only the symptoms of the disease 
and have wholly failed to diagnose the disease itself. 
We have treated the eruptions upon the skin, but 
have done nothing to eradicate the poison in the 
blood. 

Our government in theory is a code of political 
principles crystallized in the Constitution. But our 
government in practice is nothing but men and 
women in office. It is not automatic. It functions 
only through the medium of persons holding the 
respective offices, from the presidency to the hum- 
blest constableship. And yet, the distressing fact 
is for a generation we have employed the most 
unscientific and catch-as-catch-can system for 
selecting the men and women to whom we intrust 
the operation of the wheels of government. To 
our shame we have adopted, and are now using, a 
slovenly, hit-and-miss method for choosing experts 
to man and pilot the most delicately constructed 
piece of machinery in the world—the American 
Ship of State. 

In historic Athens the populace met on a green- 
sward or in some classic park and, in public meeting 
assembled, proceeded by a viva voce vote to elect 
their public servants. This was pure democracy in 
practice. It proved, however, to be poor democracy, 
because in a short time the system cracked and 
crumbled. Notwithstanding this and other warn- 
ings of history we have in the primary system at- 
tempted to imitate the example of the ancient 
Greeks. 

The primary is essentially a form of pure de- 
mocracy, and thus contrary to the plan and spirit 
of our government conceived in the minds of Hamil- 
ton, Madison and Jefferson. They dreamed of a 
government which would be representative both in 
its form and in its functioning. In their day the 
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masses were not capable of drafting the Constitu- 
tion of the United States, but they had sufficient 
intelligence to select and to commission leaders to 
represent them in a task too delicate for their unin- 
formed and untrained minds. The Colonists ap- 
proved the Constitution adopted at Philadelphia be- 
cause they instinctively knew that representative 
government was sound and in strict accord with 
their customs and traditions under which the head 
of the house had represented the family, and the 
chief, the tribe. 

What are some of the inconsistencies and 
penalties of the primary system? While for one 
hundred years every president of the United States 
and every candidate for the presidency has been 
nominated in a delegate convention, yet the candi- 
date for County Assessor in a field of sixteen op- 
ponents, all of whom in populous counties are un- 
known to 95% of the voters, must now be chosen 
in a direct primary. While we are unwilling to 
permit the “politicians” to nominate in convention 
our State Auditor, (whose constitutional salary in 
Missouri is $3,000.00 per annum) yet, with patriotic 
pride, we recall that the Declaration of Inde- 
pendence, the Constitution of the United States and 
the Constitution of the State of Missouri were 
adopted by conventions composed of delegates 
chosen by the people. Representatives of the people 
in conventions nominated Lincoln, Roosevelt, Wil- 
son, Harding, John W. Davis, Coolidge and Hoover. 
Representatives of the people selected Senators 
Thomas H. Benton, George G. Vest and Francis M. 
Cockrell. “Politicians” in conventions nominated 
for the Supreme Court of Missouri Judge Sherwood, 
Judge Black and Judge Lamm. At least we must 
all agree that the primary system has not added 
one cubit to the character and calibre of candidates. 
We intentionally avoid invidious comparisons be- 
tween the giants of former days and certain present 
day pygmies in the political realm. 

In the very nature of things the composite judg- 
ment of a convention is more dependable than the 
conglomerate guess of a primary. This, despite the 
fact that in their results some conventions were 
very disappointing and some primary contests have 
been highly satisfactory. Generally speaking, a dele- 
gate in a convention is actuated by desire for success 
at the polls. This attitude is constructive and 
wholesome. But the casual voter in the primary is 
too often moved by ignorance and prejudice. This 
attitude is vicious and destructive. He will trudge 
miles to vote against a candidate but will seldom 
ride a city block to vote for a candidate. The pri- 
mary system might be measurably practicable in a 
compact political sub-division with a homogeneous 
body of voters all equally patriotic, intelligent and 
well informed concerning political matters and de- 
void of religious hatreds and racial prejudices. 
There are but few, if any, such communities in the 
United States. 

A candidacy for nomination under the primary 
is an individual enterprise. If a candidate would 
obtain votes he must personally appeal to indi- 
viduals and groups of citizens and to their several, 
selfish interests. Consequently, today we have the 
startling spectacle of a candidate for Congress, for 
example, promising everything to everybody. His 
sacred pledges invariably include such standardized 
duplicity as higher prices for all commodities and 
a reduction in the cost of living; public improve- 


ments for every community and a drastic cut in 
taxes; strict enforcement of every law and rigid 
protection of all personal liberties. (In this way 
tight rope walking has been transferred from the 
circus ring to the political arena.) In his generosity 
and unselfish devotion to the welfare of his constitu- 
ents, he indulges in definite and specific promises to 
organized labor. to the farmer, the banker, the 
American Legion, and to every other group which 
possesses potential voting strength. When, and 
if elected, he proceeds to fulfill his promises, even 
though frequently at variance with the platform 
commitments of his political party. He joins hands 
with his colleagues and they promptly begin pump- 
ing appropriations from the treasury as though it 
were an inexhaustible town pump. Extravagances 
result, bonuses multiply, the cost of government 
swells, taxes mount, business hesitates, property 
values decline. Complaints, criticisms and reports 
of investigating committees ensue, but not one 
word about the primary system, the chief contrib- 
utor to the winter of present political discontent, is 
heard. 

We have witnessed the travesty and tragedy of 
politically-minded Congressmen, Democrats and 
Republicans alike, carrying deep primary scars, au- 
thorizing by their votes huge appropriations to aid 
divers groups of voters at the expense of all others. 
According to the record this was incipient com- 
munism. But, in reality, the purpose of this policy 
is to insure our representatives in Congress against 
group opposition in approaching primaries. The 
spectre of defeat hovers low in every session. Under 
this modern standard of official conduct the welfare 
of the nation has been subordinated to personal 
political problems created by the primary, and 
Uncle Sam, our striking symbol of the United States 
government, has been metamorphosed into an old 
Mother Hubbard. 

Grover Cleveland once stated ihat it was not 
intended that the government should support the 
people, but that the people should support the gov- 
ernment. But as we feverishly hasten on in our 
chariot of the direct primary to the abyss of destruc- 
tion of representative government, we run down 
and trample under foot fearless and imperturbable 
patriots of Cleveland’s type as out-of-date, reaction- 
ary, and “unprogressive.” 

Again a candidate for the nomination of prose- 
cuting attorney must meet the public. The most 
active voters in a primary, especially in large cities, 
are the criminal element—the gamblers, the gang- 
sters, the racketeers. “The better element” are 
seeking rest and quiet on their distant, summer 
playgrounds. The criminal element keep their ear 
to the ground. They select a winner. He is elected 
and immediately, being human, he finds his official 
duties are running counter to his personal and po- 
litical obligations incurred, almost of necessity and 
unavoidably, in his primary campaign. Under many 
of the delicate situations of this kind the public 
suffers. As a result we have weak prosecutions, 
frequent acquittals, too many dismissals of charges, 
light bonds, prompt paroles, fat and sleek criminals 
always, gold-toothed bondsmen, and fixers swarm- 
ing at the entrance and exits of every active crim- 
inal court. 

Furthermore, we compel the candidates for the 
courts of last resort to endure the tortures and em- 
barrassments of a primary. Apparently unmindful 
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that the final bulwark of our liberties against the 
forces of evil and chaos and enemies of organized 
government is the court of last resort. That institu- 
tion must weigh with deft and accurate hands con- 
flicting facts, opposing arguments of contending 
and not infrequently “influential” litigants, and, 
yet the members of the court have been compelled 
to place themeslves under personal and political 
obligations to thousands of supporters in their cam- 
paign for the nomination. Not a tinge of reflection 
on the integrity of our appellate judges, present or 
past, is intended. We merely condemn unreservedly 
a system for selecting judges which is not only un- 
fair to them, but which also attacks the very citadel 
of our liberties. 

The primary has extended the power and do- 
main of the political boss. In a convention there is 
afforded an opportunity for the opponents of the 
boss to combine and marshal forces against him 
and his power. Ina primary a coalition of scattered 
voters and scattered groups of voters is practically 
impossible. Therefore, a candidate with the en- 
dorsement of a political boss who controls a de- 
liverable block vote enjoys an advantage over other 
candidates which is difficult, if not impossible, to 
overcome. 

The primary has placed the partnership be- 
tween the political boss and the gangster on a pay- 
ing basis. Debauching of the ballot by the gangster 
is exchanged for political protection by the boss. 
And, thus, this criminal partnership acquires a 
stranglehold upon a public limp and languid, in a 
state of political coma. And the partnership with 
impunity pursues its several rackets undisturbed. 
The boss lolls in leisure and disports himself amid 
glittering luxuries while the careful, plodding home 
owner labors long hours to earn the means with 
which to pay his delinquent property tax with ac- 
cumulated penalties. While the gaudy gangster 
winters in Florida the fretful and frenzied business 
man is studying the increased cost of burglary, ex- 
plosion and bomb insurance. 

These illustrations must demonstrate to all fair- 
minded persons that the primary is antagonistic to, 
and subversive of, representative government. The 
direct primary system, as a recoil from the sporadic 
abuses of the convention system has proved disas- 
trous. We are burning down the barn to catch the 
rat. The primary has increased government in our 
business and decreased business in our government. 
It has vouchsafed to the unfair and unscrupu- 
lous newspapers a disproportionate and dangerous 
power. It has revived the bane of religious bigotry 
and deepéned the trenches of gangland tyranny. At 
once it has robbed the people of the right to draft 
the most attractive talent and has set mediocrity 
upon a pedestal. Under it mountebanks and dema- 
gogues are prospering, while modesty and merit are 
languishing in oblivion; under it conservatism has 
been discredited and radicalism enthroned; contest 
of qualifications is eclipsed by a battle of purses; 
advocates of sound principles have yielded the stage 
to a troupe of nimble opportunists, who well nigh 
daily present a repertoire of fantastic fads and 
schemes. 

It has completely destroyed the political influ- 
ence of the average citizen. It has depreciated the 
value of political honors and has compromised the 
dignity of office. It has increased the burdens of 


government, sent our taxes skyward, thus threaten- 
ing the paralysis of industry and the confiscation of 
property. The primary is disintegrating party 
loyalty and demoralizing party responsibility. It 
incubates impeachments of high officials. It fosters 
and encourages government by blocs and will ulti- 
mately and inevitably deprive us of our most whole- 
some governmental principle, namely, the rule by a 
majority. It is quietly and insidiously, undermining 
the very foundations of our government. Political 
fortitude and candor have been abandoned and are 
now obsolete, while hypocrisy and cowardice draw 
the multitudes and win the votes. To paraphrase 
a line of Hamlet’s soliloquy, “the primary makes 
cowards of us all and the native hue of government 
is sicklied o’er by the pale cast of fear, and enter- 
prises of great pith and moment in this regard their 
currents turn awry, and lose the name of action.” 

In this state of things the lawyers should take 
concerted action. The legal profession is more 
intimately connected with the machinery of our 
government than is any other business or profes- 
sion. Just as we rightly look primarily to the 
medical profession to safeguard the public health, 
all other persons have the right to expect that we 
lawyers will study and warn the public against gov- 
ernmental ills. We have a serious responsibility 
from which there is no honorable escape. There 
is a steadily growing sentiment against the primary. 
New York has repealed the direct primary as to 
state-wide candidates. Both political parties in 
Indiana are now Officially urging repeal of the pri- 
mary. Three times in ten years the State Senate of 
Missouri has gone on record favoring its abolition, 
but three times the Solons of the House of Repre- 
sentatives held contrary views. The State Bar of 
Missouri has no greater opportunity for public serv- 
ice than to adopt and carry out the spirit of the 
resolution submitted. 

We cannot hope to win the fight in one engage- 
ment. Let us begin with the judiciary, for the pro- 
tection of which we are peculiarly responsible. Let 
us at first reclaim our courts from the maelstrom 
of unsuccessful political experimentation and thus 
start back on the journey to a sane and American 
form of self-government. 





Amended Rules of Practice for the Courts of Equity 
of the United States 


The rules of practice for the Courts of Equity 
of the United States have been reprinted to include 
Rule 61%, promulgated May 31, 1932 and Rule 75, 
amended on the same date. These changes in the 
rules become effective September 1, 1932. 

Rule 61% creates a uniform rule as to the effect 
to be given to reports of masters appointed in 
equity cases, of commissioners or assessors in 
admiralty, and of referees in bankruptcy. 

Rule 75 was amended pursuant to a proposal 
submitted by a committee of the American Bar 
Association, relating to the preparation of the 
record on appeal. Paragraph (B) of Rule 75 is 
amended by excepting expert testimony from the 
requirement as to presentation in narrative form. 
This change was made owing to the peculiar diffi- 
culties constantly arising in attempting to recast 
this testimony into narrative form. 
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HENRY ST. GEORGE TUCKER 

Members of the Association have no 
doubt seen in the newspapers the announce- 
ment of the death of Hon. Henry St. George 
Tucker, President of the American Bar 
Association, 1904-05. We had hoped to pre- 
sent in this issue an estimate of his life and 
services, written by one in a position to 
speak from the standpoint of intimate per- 
sonal acquaintanceship, but its preparation 
has unfortunately been delayed. We can 
therefore at this time only chronicle the un- 
fortunate event, leaving for a later issue 
an adequate account of the career of the 
man and lawyer and a more fitting expres- 
sion of the esteem in which he was held. 


THE ASSOCIATION YEAR 

Members of the American Bar Associa- 
tion are justified in looking on the past year 
of its history with special satisfaction. It 
has met a test that it was never called on to 
meet before, and met it with astonishing 
success. It has not only not yielded to the 
depression but during that trying period has 
actually secured the largest increase in 
membership on record. 

During the fiscal year ended July 1, 
5,044 names were added to the membership 
roll of the Association. Since that date sev- 
eral hundred more have been placed on the 
list. But the mere total of new members 
secured does not tell the whole story of the 
effort. There can be little question that 
many members who might have been inclined 
to let their membership lapse have been per- 
suaded to remain by the contagion of the 





energy and optimism manifested by this 
campaign. 

We believe that the members of the 
Association can look forward to the future 
with renewed confidence because of the 
achievements of this year. Any organiza- 
tion which can secure so many recruits to 
its standard under the circumstances which 
have prevailed has given all necessary proof 
of the vitality of its principles and the 
strength of their appeal. 

It is merely stating a well known fact 
to say that President Thompson is largely 
entitled to the credit for this fortunate sit- 
uation. With a sure instinct he sensed the 
most immediate and important problem of 
the Association as soon as he had taken of- 
fice. It was no secret that various other or- 
ganizations had found their membership 
largely depleted during the recent period. 
The depression would doubtless have ser- 
iously affected this Association if a mere 
easy-going policy had been adopted. 

But the Association has gone forward 
during the past year in other ways as well. 
The committees have discharged their func- 
tions with their customary efficiency and 
their reports, sent out in advance to the 
membership, give the results of their work. 
The problems of Bar organization and co- 
ordination, among others, have been studied 
and set forward along the path of ultimate 
solution. President Thompson himself has 
carried the message of a militant Associa- 
tion to many meetings of State and Local 
Bar Associations during his term of office. 

It might have been a year of merely 
marking time at best. It has been a year of 
encouragement, reassurance and_ steady 
progress. : 


THE WASHINGTON MEETING 


Arrangements are practically complete 
for the Association’s meeting at Washing- 
ton. It should be one of the most ‘worth- 
while gatherings in the history of the or- 
ganization. A large attendance is indicated, 
an interesting program has been carefully 
prepared, important matters are to be dis- 
cussed and decided, and the provisions for 
the comfort and entertainment of the visit- 
ing members and their families leave noth- 
ing to be desired. 

We are printing the program for the 
meeting in this issue, complete except as to 
one or two important details to be supplied 
later. The most colorful event on the pro- 
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gram will doubtless be the laying of the cor- 
nerstone of the new United States Supreme 
Court building. This is a unique occasion 
which those privileged to be present are sure 
to remember with pleasure for many years. 
Addresses by Hon. John W. Davis and by 
the Chief Justice of the Supreme Court of 
the United States will render the occasion 
more notable still. 

The list of speakers for the main ses- 
sions includes three distinguished foreign 
visitors who will be heard with special in- 
terest. Neither Premier Bennett of Canada 
nor the Marquess of Reading needs an intro- 
duction to the American Bar or the Amer- 
ican people. They are to speak on Friday 
evening and Constitution Hall is sure to be 
crowded. M. Paul Reynaud of the Paris 
Bar will be heard on Friday afternoon, fol- 
lowing the address of Hon. Hatton W. Sum- 
ners, and his message from the French Bar 
will most certainly tend to strengthen the 
fraternal feeling which has so long existed 
between the Bars of the two republics. 

The other speakers at the main sessions 
measure fully up to the high standard al- 
ways set by the Association. The banquet 
will also have an unusual array of distinc- 
tion and of speaking talent at the Speakers’ 
table. As to the business to be transacted, 
a glance at the reports of the committees, 
as published in the Advance Program, will 
give an idea of the significant matters to be 
presented at this meeting. It will be strange 
if the history of certain previous meetings 
is not repeated in the form of unexpected 
and exciting debates on some of the sub- 
jects dealt with in these reports. 

The programs of the Sections again il- 
lustrate the increasing vitality and expand- 
ing interests of these parts of the organiza- 
tion. To these sections are brought the re- 
sults of the latest thinking and investigation 
in various special fields. Their conclusicns 
furnish a large part of the grist on which 
the main body works. 

The Host Associations are making it 
their especial care that members of the 
American Bar Association and their fam- 
ilies, under the most expert guidance avail- 
able, shall be given an opportunity to see 
Washington as it can be seen by those who 
approach it with fresh interest and real ap- 
preciation of the beauties of the past and of 
the present. 


THE PROFESSION BEING 
HEARD FROM 


Resolutions opposing measures pending 
in Congress which attack the Federal Juris- 
diction grounded on diversity of citizenship 
have been passed by the Bar Associations 
of Illinois, Indiana, Georgia, Tennessee, Ohio 
and North Carolina. 

The action of the Bar Associations is 
timely and significant. It answers com- 
pletely the statement in the Report of the 
Senate Judiciary Committee of April 7, on 
the Norris Bill, that “we find that a large ma- 
jority of the members of the Bar opposing 
this legislation are... attorneys for corpora- 
tions and wealthy individuals.” Not even 
the fervent advocates of that measure will 
contend that any large per cent of the mem- 
bers of the association referred to come 
within this description. 

This action also punctures the airy and 
unfounded assumption of such advocates 
that there is today no prejudice against a 
citizen or corporation of another State 
which may prevent their getting justice in 
the local courts. The lawyers who passed 
resolutions in the various State Bar Meet- 
ings against proposals to destroy, wholly or 
partially, the Federal Jurisdiction in diver- 
sity of citizenship cases know the situation 
as itis. They are not theorizing. They face 
the facts. And their testimony is that in 
some cases at least the disadvantages to the 
non-resident litigant which the Federal 
jurisdiction seeks to remove are real and not 
imaginary. 

So far as the Journal’s reports indicate, 
there was no noticeable opposition to the 
passage of these important resolutions. If 
there had been one-tenth of the public feel- 
ing on the subject which advocates of these 
measures assume, we may be quite sure that 
it would have had strong repercussions on 
the floor at these meetings. The reports of 
Bar Association action may therefore be 
taken as indicating that most of the “hulla- 
balloo” against this jurisdiction of the Fed- 
eral Courts is to be found in Washington 
and not “back home.” 

It may be added that up to the present 
time, so far as the Journal is informed, no 
Bar Association has come forward to sup- 
port the proposals of Senator Norris and 
others. On most matters lawyers are 
seldom found unanimous. When the voice 
of the organized legal forces of the coun- 
try, so far as it has been heard, is all one 
way, it is a significant fact worth noting. 





REVIEW OF RECENT SUPREME COURT DECISIONS 





Idaho Statute of 1931 Imposing License Tax on Manufacture of Electrical Energy for 
Barter, Saleor Exchange Held Valid Under State and Federal Constitutions— 
Losses Prior to Affiliation not Deductible from Net Income of Affiliated Corpo- 
rations under 1926 Revenue Act — State Succession Taxes not Deductible 
from Gross Estate under Act of 1916—Priority of Claim for State Cor- 
porate Franchise Taxes Where Corporate Property Is in Hands of 
Receiver—Return of Profits for Income Taxation During Re- 
ceivership—Basis for Computing Insurance Company’s Cap- 
ital Gains under Revenue Act of 1928 Held 
Constitutional, etc. 











By EpcAr BRONSON 


Taxation—State License Taxes—Tax on Manufac- 
ture of Electrical Energy 


The manufacture of electrical energy by water power is 
separate and distinct from its transmission, so that a state 
may levy a license tax on such manufacture, even though 
part of such energy is transmitted to other states for use 
in them, and such tax does not constitute an unconstitu- 
tional burden on interstate commerce. 

The Idaho Statute of 1931, imposing a license tax on 
the manufacture of electrical energy for barter, sale, or 
exchange, measured at the place of production, and contain- 
ing an exemption for the benefit of users of electrical energy 
for irrigation of lands in that state, is valid under the State 
and Federal Constitutions. 

Utah Power & Light Co 
739; Sup. Ct. Rep. Vol. 52, ?. 548. 

This opinion dealt with the validity of a taxing 
statute of Idaho imposing a license tax on the manu- 
facture, generation or production, within the state, for 


v. Pfost, et al., Adv. Op. 


barter, sale or exchange, of electricity and electrical 
energy. The appellant, a Maine corporation, engaged in 


supplying electrical power, under the laws of Idaho, 
Utah and Wyoming, brought suit to enjoin enforce- 
ment of the act, urging various grounds on which it 
was asserted to be invalid. The District Court, spe- 
cially constituted, dismissed the complaint upon evi- 
dence reported by a master. On appeal this ruling was 
affirmed and the validity of the statute sustained by the 
Supreme Court, in an opinion by Mr. Justice SUTHER- 
LAND. 

The act, section 1, requires every individual, cor- 
poration, etc., engaged in the generation, manufacture 
or production of electricity, for barter, sale, or ex- 
change to render a statement to the Commissioner of 
Law Enforcement of all electricity generated, manu- 
factured or produced by him or it in the state during 
the preceding month, and to pay thereon a license tax 
of % mill per kilowatt hour “measured at the place of 
production.” Other sections provide for the time and 
method of payment, furnishing of information, and 
for the maintenance of measuring instruments at points 
of production. 

Section 5 provides as follows: 
energy used for pump- 
used on lands in 


“All electricity and electrical 


ping water for irrigation purposes to be 





*Assisted by James L. Homire 


TOLMAN* 


the State of Idaho is exempt from the provisions of this 
act, except in cases where the water so pumped is sold or 
rented to such irrigated lands. Provided, the exemption 
here given shall accrue to the benefit of the consumer of 
such electricity or electrical energy. Provided further 
that the full amount of such license tax which would have 
been due from such producers of electricity and electrical 
energy, if such exemptions had not been made, shall be 
credited annually for the year in which the exemptions are 
made on the power bill to the consumer by the producer 
of such electricity and electrical energy, furnishing such 
power, and such producer shall include a statement of the 
amount of electricity and electrical energy exempted by 
this section, furnished by it for the purpose of pumping 
water for irrigation purposes on lands in the State of Idaho 
to the Commissioner of Law Enforcement of the State of 
Idaho as a part of the statement required by Section 1 of 
this Act, together with a statement of the credits made 
on the power bills to the consumers of such electricity 
and electrical energy for the pumping of water for irriga- 
tion to be used on lands in the State of Idaho.” 


Section 8 imposes a penalty for violation of the 
act or for failure to pay the tax when due. Section 11 
provides that if any section or provision of the act be 
adjudged unconstitutional, such adjudication shall not 
affect the validity of the act as a whole or of any pro- 
vision not specifically adjudged unconstitutional. 

The grounds upon which: the act was challenged 
were thus summarized in the opinion: 


(1) that it imposes a direct burden on interstate com- 
merce in violation of clause 3, §8, Art 1 of the federal 
constitution; (2) that it denies appellant the equal pro- 
tection of the laws and deprives it of property without due 
process of law in violation of the Fourteenth Amendment 
and of a corresponding provision of the state Constitution, 
in that § 5 of the act compels the appropriation and pay- 
ment of money by appellant for the benefit of private in- 
dividuals, and that, § 5 being unconstitutional, the act 
as a whole must fall; (3) that the act violates § 16, Art. 3 
of the state Constitution, which provides that every act 
shall embrace but one subject and matters properly con- 
nected therewith, which subject shall be expressed in the 
title; (4) that the act is so uncertain and ambiguous in 
specified particulars that its enforcement is left to arbi- 
trary administrative action without a legislative standard, 
and thus violates the due process of law clause of the 
Fourteenth Amendment. 


In disposing of the first ground the Court summar- 
ized the opposing contentions of the parties, pointing 
out that the appellant asserted that the generation of 
electrical energy by use of water power is simultaneous 
and inter-dependent with transmission and use, so 
that, because of their inseparability the whole business 
is interstate commerce, and since no provision is made 
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for the separate determination of interstate and intra- 
state business, the act, in burdening interstate commerce 
is void in its entirety. The appellee, on the other hand, 
urged that the tax is upon the generation of electrical 
energy as a distinct act of production, and without 
regard to its subsequent transmission, and that trans- 
mission is subsequent to, and separable from generation. 

Sustaining the latter view, Mr. Justice SUTHER- 
LAND discussed the processes of generation and trans- 
mission, saying: 

From the foregoing greatly abbreviated but, for present 
purposes, we think sufficient statement of the views of the 
respective parties, it is apparent that in the last analysis 
the question we are called upon to solve is this: Upon 
the facts of the present case is the generation of electrical 
energy, like manufacture or production generally, a process 
essentially local in character and complete in itself; or is 
it so linked with the transmission as to make it an insepa- 
rable part of a transaction in interstate commerce? From 
the strictly scientific point of view the subject is highly 
technical, but in considering the case, we must not lose 
sight of the fact that taxation is a practical matter and 
that what constitutes commerce, manufacture or produc- 
tion is to be determined upon practical considerations. 

Electrical energy has characteristics clearly differentiat- 
ing it from the various other forms of energy, such as 
chemical energy, heat energy, and the energy of falling 
water. Appellant here, by means of what are called gen- 
erators, converts the mechanical energy of falling water 
into electrical energy. Thus, by the application of human 
skill, a distinct product is brought into being and trans- 
mitted to the places of use. The result is not merely 
transmission; nor is it transmission of the mechanical en- 
ergy of falling water to the places of consumption; but 
it is, first, conversion of that form of energy into some- 
thing else, and, second, the transmission of that something 
else to the consumers. While conversion and transmission 
are substantially instantaneous, they are, we are convinced, 
essentially separable and distinct operations. The fact that 
to ordinary observation there is no appreciable lapse of 
time between the generation of the product and its trans- 
mission does not forbid the conclusion that they are, 
nevertheless, successive and not simultaneous acts. 

The point is stressed that in appellant’s system elec- 
tricity is not stored in advance but produced as called for. 
The consumer in Utah, it is said, by merely turning a 
switch, draws directly from the water fall in Idaho, through 
the generating devices, electrical energy which appears in- 
stantaneously at the place of consumption. But this is not 
precisely what happens. The effect of turning the switch 
in Utah is not to draw electrical energy directly from the 
water fall, where it does not exist except as a potentiality, 
but to set in operation the generating appliances in Idaho, 
which thereupon receive power from the falling water and 
transform it into electrical energy. In response to what 
in effect is an order, there is production as well as trans- 
mission of a definite supply of an article of trade. The 
manufacture to order of goods and their immediate ship- 
ment to the purchaser furnishes a helpful analogy, not- 
withstanding the fact that there the successive steps from 
order to delivery are open to physical observation, while 
here the succession of events is chiefly a matter of infer- 
ence—although inference which seems unavoidable. The 
process by which the mechanical energy of falling water 
is converted into electrical energy, despite its hidden char- 


acter, is no less real than the conversion of wheat into 
flour at the mill. 

The apparent difficulty in perceiving the analogy arises 
principally from the fact that electrical energy is not a 


substance—at least in common meaning. It cannot be 
bought and sold as so many ounces or pounds, or so many 
quarts or gallons. It has neither length, breadth nor thick- 
ness. But that it has actual content of some kind is clear, 
since it is susceptible of mechanical measurement with 
the necessary certainty to permit quantitative units to be 
fixed for purposes of barter, sale and exchange. However 
lacking it may be in body or substance, electrical energy, 
nevertheless, possesses many of the ordinary tokens of 
materiality. It is subject to known laws; manifests definite 
and predictable characteristics; may be transmitted from 
the place of production to the point of use and there made 
to serve many of the practical needs of life. 


In this view, the Court was of the opinion that the 


case was controlled, as to the first objection to the 









statute, by cases upholding the power of the states to 
tax the manufacture of products within their borders, 
prior to the beginning of their movement in interstate 
commerce. 

In dealing with the objections to section 5, the 
Court first considered the contention that it was an 
inseparable part of the act, so that the statute would 
fall in its entirety if that section were invalid. An 
examination of the basis for this contention led the 
Court to conclude that it was not well founded, and 
attention was then given to the validity of the section 
separately considered. 

As to the constitutional validity of an exemption 
for the benefit of irrigation consumers, the Court found 
no objection, since the irrigation of even private lands 
in an arid region is a matter of public concern. The 
provision as to the allowance of credits presented more 
difficulty, however, but in view of the fact that the 
act is susceptible of a construction which may be sus- 
tained on constitutional grounds, the Court refused to 
assume in advance that the state courts would adopt an 
untenable construction. In regard to this the opinion 
states : 

If these provisions embody nothing more than a 
method of accounting to make sure that the irrigation 
consumers shall not bear, in whole or in part, the burden 
of the tax from which the producer is exempt, they would 
seem to be without fault. If by construction or in ap- 
plication they result in taking from the producer more than 
the sum of the exemption, a different question would arise. 
The supreme court of Idaho thus far has not construed 
§ 5 in respect of the provisions now under consideration. 
The point was presented but reserved in Williams v. 
Baldridge [48 Idaho 612]. It does not appear that ap- 
pellant is presently in any such danger of an unconstitu- 
tional application of these provisions of the statute as to 
entitle it to invoke a decision here upon the question, 
and the rule is well settled that “a litigant can be heard 
to question a statute’s validity only when and so far as 
it is being or is about to be applied to his disadvantage.” 

Primarily, the construction of these provisions of 
the statute is for the state supreme court, and we cannot 
assume in advance that such a construction will be adopted, 
or such an application made of the provisions, as to render 
them obnoxious to the federal Constitution. 

The contention that the act violates a provision of 
the Idaho Constitution forbidding the inclusion of 
more than one subject in an act was also rejected. 

The statute levies a license tax and creates an ex- 
emption therefrom in specified cases. This exemption, 
although it inures to the benefit of third persons, and 
whether it be constitutional or not, is obviously a matter 
properly connected with the subject matter of the act. 
It is nothing more than a limitation upon the generality 
of the tax. 

The challenge to the statute finally considered was 
that it is so uncertain as to require arbitrary adminis- 
trative action without a legislative standard, and thus to 
take the appellant’s property without due process of 
law. In this connection the appellant contended (1) 
that it cannot be determined whether the tax is on all 
electrical energy produced, or only on such as is gen- 
erated for barter, sale or exchange; and (2), that if the 
latter be the true construction, the act affords no guide 
for determining what energy is produced for the pur- 
poses named; but that by fixing the place and method 
of measurement it excludes the possibility of a deter- 
mination of that matter. 

As to the first of these the Court took the view 
that the act, properly construed, levies a tax to be 
measured by kilowatt hours generated for barter, sale 
or exchange. 

Means of determining what energy is produced 
for such purposes was thought sufficiently accurate and 
practicable to save the act from the objections made to 
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Concluding his opinion with a 
Mr. JUSTICE 


it by the appellants. 
discussion of this aspect of the case, 
SUTHERLAND said: 

It is said that the commissioner, who administers the 
act, has not provided for these deductions or the means 
for determining them. 3ut the commission er must admin- 
ister the act as it is construed, and it is not to be sup- 
posed that he will not now properly do so. Undoubtedlv. 
the administration of an act like this one is attended with 
some difficulty. Measurements and calculations are more 
or less complicated. Absolute precision in either probably 
cannot be attained; but that is so to a greater or less 
degree in respect of most taxing laws. If, for example, 
absolute exactness of determination in respect of net in- 
come, deductions, valuation, losses, obsolescence, deprecia- 
tion, etc., were required in cases arising under the federal 
income tax law, it is safe to say that the revenue from that 
source would be much curtailed. The law, which is said 
not to require impossibilities, must be satisfied, in many of 
its applications, with fair and reasonable approximations. 

The case was argued by Mr. John F. MacLane 

for the appellant, and by Mr. Sidman I. Barber for 
the appellees. 
Taxation—Federal Income Tax—Consolidated Re- 
turn of Affiliated Companies—Deduction 
of Losses 


Under the provisions of the Revenue Act of 1926 losses 
of an affiliated corporation cannot be deducted from net 
income of the affiliated corporations, when the losses oc- 
curred in years prior to the affiliation. 

Woolford Realty Co., Inc. v. Rose, Adv 
Sup. Ct. Rep., Vol. 52, p. 568. 

This opinion, by “Mr. Justice Carpozo, related to 
the construction of provisions of the Revenue Act of 
1926 pertaining to the deduction of losses of an affili- 
ated corporation, when the losses occurred prior to the 
affiliation. 

The petitioner, Woolford Realty Company, Inc., 
and Piedmont Savings Company, became affiliated 
1927, when the former became the owner of 96% of 
the latter’s stock. They filed a consolidated return for 
1927, under Section 240 of the Revenue Act of 1926. 
In 1927 the petitioner had a net taxable income of 
$36,587.62, and Piedmont suffered a net loss of $453.80. 
Prior to its affiliation, the latter had suffered greater 
losses, in 1925 a loss of $43,478.25 and in 1926, a loss 
of $410.82. The commissioner allowed deduction of 
the loss of $453.80 for 1927, but refused to allow the 
losses for 1925 and 1926, which, if allowed, would 
have wiped out the tax. A tax of $5,026.22 was as- 
sessed and paid, and upon refusal of a demand for 
refund, suit was instituted against the collector to 
recover the amount paid. On demurrer judgment went 
against the taxpayer, in the District Court and in the 
Circuit Court of Appeals. On certiorari judgment was 
affirmed by the Supreme Court. 

In deciding the case Mr. Justice CArpozo pointed 
out that the general principle underlying the statute 
has been the computation of gains and losses on the 
basis of an annual accounting covering the year’s trans- 
actions, and that to obtain an allowance for losses occur- 
ring in previous years, the taxpayer must point to a 
specific provision of the statute permitting the de- 
duction. 

The only section having a bearing on the question 
here is section 206 (b) which provides as follows: 


, Op. 679; 


“If, for any taxable year, it anpears upon the pro- 
duction of evidence satisfactory to the Commissioner that 
any taxpayer has sustained a net loss, the amount thereof 
shall be allowed as a deduction in computing the net in- 
come of the taxpayer for the succeeding taxable year 


(hereinafter in this section called ‘second year’) and if 
such net loss is in excess of such net income (computed 
without such deduction), the amount of such excess shall 
be allowed as a deduction in computing the net income 
for the next succeeding taxable year (hereinafter in this 
section called ‘third year’); the deduction in all cases to 
be made under regulations prescribed by the Commissioner 
with the approval of the Secretary.” 


It was pointed out that, although under that section 
the Piedmont company could have deducted its loss of 
1925 from its net income of 1926 and later of 1927, there 
was no justification in that fact for permitting the 
minus quantities to be added together and deducted 
from the gains of another corporation following affili- 
ation. The contention of the petitioner in this regard, 
and the objections to it were thus stated in the opinion: 


The petitioner would have us hold that the minus 
quantities for all the years should be added together, and 
the total turned over by the company suffering the loss 
as an allowance to be made to the company realizing the 
gain. In that view of the statute, a net loss for a taxable 
year becomes for the purpose of determining the burdens 
of affiliated corporations, though not for any other, the 
equivalent of a net income, and deductions which the statute 
has said shall be made only from net income, may, none 
the less, by some process of legerdemain, be subtracted 
from the loss. 

There are two fundamental objections to this method 

of computation. In the first place, an interpretation of net 
income by which it is also a net loss involves the reading 
of the words of the statute in a strained and unnatural 
sense. The metamorphosis is too great to be viewed with- 
out a shock. Certainly the average man suffering a net 
loss from the operations of his business would learn with 
surprise that within the meaning of the Congress the 
amount of his net loss was also the amount of his net in- 
come. “The popular or received import of words furnishes 
the general rule for the interpretation of public laws. 
In the second place, the statute has given notice to the 
taxpayer that the aggregate of minus quantities is not to 
be turned over as a credit to an affiliated company, but 
is to be used in another way. If the loss for the first 
year is more than the income for the second, the excess 
is to be carried over to a third year, and deducted from 
the net income, if any, returnable for that year, at which 
time the process of carrying over is to end. . Obviously, 
the direction to apply the excess against the income of a 
later year is inconsistent with a purpose to allow it to 
an affiliated company as an immediate deduction from 
income of the current year. Adherence to the one prac- 
tice excludes adherence to the other. The fact is not 
to be ignored that each of two or more corporations join- 
ing (under sec. 240) in a consolidated return is none the 
less a taxpayer. By the express terms of the statute 
(sec. 240 b) the tax when computed is to be assessed, in the 
absence of agreement to the contrary, upon the resnective 
affiliated corporations “on the basis of the net income 
properly assignable to each.” “The term ‘taxpayer’ means 
any person subject to a tax imposed by this Act.” Rev- 
enue Act of 1922, sec. 2a (9). A corporation does not 
cease to be such a person by affiliating with another. 

The petitioner further contended that a construc- 
tion of Section 206 (b) excluding the allowance of 
losses except as a set-off against income of the com- 
pany sustaining them is inconsistent with the construc- 
tion of Section 234, allowing enumerated deductions 
from the net income irrespective of their origin in the 
business of one company or another. Pointing out 
vital differences leading to a contrary conclusion, Mr. 
Justice Carpozo said: 

The deductions allowable under section 234 represent 
expenses paid or accrued or losses suffered during the same 
taxable year covered by the return. They are thus in- 
cluded in the net income according to the fundamental con- 
cept of such income reflected in the statute, instead of fall- 
ing within an exception which, irrespective of its precise 
extension, is a departure from the general scheme. Even 
more decisive is the consideration that there is nothing 
in section 234 prohibiting the allowance by one unit of its 
current losses and expenses as a deduction for the benefit 
of the affiliated group, nor any statement that the use to 
be made of them shall follow other lines. On the other 
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hand, section 206 (b) provides, as we have seen, that the 
excess of loss remaining over the current net income of the 
taxpayer who has suffered it shall be carried over into the 
next year and if need be into a third, and thereafter dis- 
regarded. Subtle arguments have been addressed to us in 
support of the contention that the loss of one affiliated com- 
pany suffered in earlier years may be allocated to the other 
without infraction of the rule that the loss shall be carried 
forward. They are not lacking in plausibility, but we can- 
not hold that they comport with the directions of the 
statute “if we take words in their _ popular meaning 
as they should be taken here.” . . 

Doubt, if there can be any, is “not likely to survive 
a consideration of the mischiefs certain to be engendered 
by any other ruling. A different ruling would mean that a 
prosperous corporation could buy the shares of one that 
had suffered heavy losses and wipe out thereby its own 
liability for taxes. The mind rebels against the notion 
that Congress in permitting a consolidated return was 
willing to foster an opportunity for juggling so facile 
and so obvious. Submission to such mischiefs would be 
necessary if the statute were so plain in permitting the 
deduction as to leave no room for choice between that 
construction and another. Expediency may tip the scales 
when arguments are nicely balanced. True, of course, it is 
that in a system of taxation so intricate and vast as ours 
there are many: other loopholes unsuspected by the framers 
of the statute, many other devices whereby burdens can be 
lowered. This is no reason, however, for augmenting 
them needlessly by the addition of another. The petitioner 
was prosperous in 1927, and so far as the record shows 
for many years before. Piedmont was unfortunate in 1927, 
and unfortunate in the years preceding. The petitioner, 
affiliating in 1927, has been allowed the loss suffered by 
Piedmont through the business of that year as a permissible 
deduction from the consolidated balance. What it claims 
is a right to deduct the losses that were suffered in earlier 
years when the companies were separate. To such an at- 
tempt the reaction of an impartial mind is little short of 
instinctive that the deduction is unreasonable and cannot 
have been intended by the framers of the statute. Analysis 
of the sections shows that there is no gap between what 
they wrote and what in reason they must have meant. 


The case was argued by Mr. William A. Suther- 
land for the petitioner, and by Mr. Whitney North 
Seymour for the respondent. 





Taxation—Federal Estate Tax—State Succession 
Taxes Not Deductible from Gross Estate 


Section 203 of the Revenue Act of 1916, providing for 
the deduction of such charges against the estate as are 
allowed by the laws of the state in which the estate is being 
administered, in calculating the net estate for the purposes 
of the Federal Estate Tax, does not permit an amount paid 
as a succession tax is to be deducted, for the reason that 
it is not a charge against the estate. 


United States v. Kombst, Adv. Op. 814; Sup. Ct. 
Rep. Vol. 52, p. 616. 

The question involved in this case was whether the 
sum of $261,811.42, paid to the State of California for 
inheritance taxes, should have been deducted from the 
gross estate of the decedent, before calculating the Fed- 
eral Estate Tax, under the Act of 1916. The decedent 
was an alien enemy, residing in California, and her 
property was transferred to the Alien Property Custo- 
dian by her executor in 1922. He paid the Federal 
Estate Tax without such deduction. The residuary 
legatees filed a claim for refund, and later the Alien 
Property Custodian did likewise, asserting that the 
inheritance tax should have been deducted before cal- 
culating the Federal Estate Tax. The claims were 
rejected by the Commissioner of Internal Revenue, and 
suit to recover $23,563.03, the amount‘ alleged to be 
illegally exacted by reason of the erroneous inclusion 
of the inheritance tax, was brought in the Court of 
Claims. That Court allowed recovery. 

On certiorari the ruling was reversed by the Su- 


preme Court, in an opinion by Mr. Justice BRANDEIS. 
The statute, Section 203, Revenue Act of 1916, permits 
deduction of “claims against the estate, unpaid mort- 
gages and such other charges against the estate, as are 
allowed by the laws of the jurisdiction under which the 
estate is being administered.” 

Following decisions of the California Supreme 
Court that the tax imposed by that State is a succes- 
sion tax rather than an estate tax, the Court held that 
the amount paid to that State was not deductible. Mr. 
Justice BRANDEIS said: 

The Revenue Act of 1916, § 203 (a) 1, under which 
the excise tax is laid, does not allow as a deduction from 
the gross estate a sum paid by way of succession tax, as 
distinguished from an estate tax. . . . Whether the Cali- 
fornia tax was a succession tax or an estate tax is to be 
determined by reference to the decisions of its highest 
court. . The California tax was levied under the In- 
heritance Tax Act of 1913, Cal. Stats. 1913, p. 1066, as 
amended, Cal. Stats. 1915, pp. 418, 435. This Act differs 
in no substantial respect from its predecessors, Cal. Stats. 
1905, p. 341, and Cal. Stats. 1911, p. 713, which have uni- 
formly been held by the Supreme Court of. the State to 
impose a tax upon the succession. . . . (Citing cases.) 

It is urged that the original and all later California 
inheritance tax acts were patterned after the New York 
Act; and that, under the New York Act, the tax is one 
upon the transfer. . . . As the highest court of California 
has construed its statutes as laying a succession tax, we 
have no occasion to consider the construction given by the 
courts of New York to its legislation. 

The Commissioner properly refused to allow as a 
deduction the amount paid to the State. 

The case was argued by Assistant Attorney Gen- 
eral Rugg for the petitioner, and by Mr. Frederick 
Schwertner for the respondent. 


Taxation—State Franchise Taxes—Liability of 
Receiver 

Where, under the local law, a corporate franchise tax 
is levied upon a corporation for the privilege of exercising 
its powers as a corporation, and the privilege is not divested 
by the appointment of a receiver, the tax constitutes an 
expense of administration entitled to priority after a receiver 
has been appointed by a federal court to foster the assets 
of the corporation and carry on the business. 


Michigan v. Michigan Trust Co., Adv. Op. 684; 
Sup. Ct. Rep. Vol 52, p. 512. 

The controversy involved in this case related to 
the priority of a claim for state corporate franchise 
taxes over claims of other creditors, when the corpo- 
rate property had been committed to the hands of a 
receiver. The receiver was appoined by a federal Dis- 
trict Court in Michigan to carry on the business of a 
Michigan corporation engaged in the grocery business. 
Authority granted to the receiver included authority 
“to pay all taxes and assessments levied upon the prop- 
erty and assets of” the corporation. The receiver’s ap- 
pointment took place in February, 1926, and it contin- 
ued to carry on the business until December 30, 1929. 

The franchise taxes in question were for the years 
1925 to 1929 inclusive, amounting to $10,988.36, which 
the State of Michigan asserted as a claim prior to the 
claim of creditors. The District Court upheld the con- 
tention of the State, but the Circuit Court of Appeals, 
conceding that the claim was valid, ruled that the taxes 
were liabilities not to be paid until other creditors and 
the expenses of the receivership had been satisfied in 
full. On certiorari the ruling of the Circuit Court of 
Appeals was reversed by the Supreme Court, in an 
opinion by Mr. Justice Carpozo. 

Under the statute of Michigan the tax or “fee” is 
imposed on the corporation “for the privilege of exer- 
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cising its franchise and of transacting business within 
this state.” In disposing of the case Mr. JUSTICE Car- 
pozo first called attention to the diversities of judicial 
construction of statutes of this class, saying: 


Whether a corporation does exercise its franchise or 
transact its business within the meaning of a statute so 
framed when it does business through a receiver is a sub- 
ject on which much subtle argument has been expended by 
state and federal courts. Distinctions have been drawn 
between receivers appointed to carry on the business of a 
corporation with a view to the continuance of its corporate 
life, and receivers appointed in aid of the dissolution of 
the corporation or the liquidation of its business. 

Other distinctions have been drawn between taxes on a 
franchise to exist as a corporation and a franchise for 
transacting business, or, as many of the cases put it, be- 
tween a franchise to “be” and a franchise to “do.” 

Even where the tax is on a franchise to “do,” there is 
wide diversity of judgment. The wording of some statutes 
has been read by some courts as importing the doing of 
business in the usual course by agents and officers appointed 
in the usual way. Wording only slightly different 
has been thought by other courts to include the operations 
of a business conducted by receivers. Other wording 
not unlike has been held to import the imposition of a 
burden on the mere privilege to “do,” though no business 
was in fact transacted by the directors or by any one, 

a construction whereby the tax on the privilege to do be- 
comes closely assimilated, in respect of domestic cor- 
porations, to one on the privilege to be. 


A decision of the Supreme Court of Michigan was 
then examined to determine whether the tax was ap- 
plicable in a case where the corporate franchise is exer- 
cised through the arm of a receiver, resulting in the 
conclusion that it is applicable in such circumstances. 


We hold, therefore, in submission to the local law, 
that the corporation, the Worden Grocer Company, was 
still subject to the tax though it was in the hands of a 
receiver. The decision of the court below apparently con- 
cedes as much, but maintains that the tax must be paid bv 
the corporation and not by the receiver, with the result 
that the State is subordinated to all the other creditors. 
We find no warrant for the discrimination either in the 
provisions of any statute or in any principle of equity 
governing the distribution of a fund in the hands of a 
receiver. On the contrary, statute and doctrine point the 
other way. 

The priority of the taxes was thought clear, 
whether the receivership be regarded in its true light as 
one to foster the assets, or as one to liquidate the busi- 
ness, since they must be deemed expenses of admin- 
istration. 

By the order the receiver is directed in continuing 
the business to pay taxes and rentals and any other ex- 
penses necessary to enable the business to go on, and 
to give such payments priority over other debts and obli- 
gations. These privilege fees were one of the nature 
there described. Taxes owing to the Government, whether 
due at the beginning of a receivership or subsequently ac- 
cruing, are the price that business has to pay for protec- 
tion and security. The privilege fees, being taxes, 
were expenses of administration within the verv terms of 
the order, but in addition they were taxes of such an order 
that the corporation by failing to pay them became sub- 


ject, if the State so elected, to a forfeiture of its franchise. 
: The receiver was under a duty to pay them when 
they accrued, and having failed to fulfill that duty then, 


it should be compelled to pay them now. The decisions as 
to this are persuasive and uniform. . . 

If the receivership were to be viewed as equivalent 
to one for the liquidation of the business, the result would 
not be different, and this for the reason, without consid- 
ering any other, that it was not such a receivership when 
the suit was instituted. It was then, as we have pointed 
out, a receivership for the conservation of the assets of 
a corporation believed to be completely solvent. If it ever 
lost its original quality and became a winding up receiver- 
ship, the change was not earlier than the sale of the mer- 
cantile assets in the latter part of 1929. Claims of the 
State for taxes then accrued, instead of being postponed 
to those of other creditors, are entitled to a preference by 
the provisions of the local law. 


In concluding his remarks on the propriety of 


giving priority to the State’s claim, Mr. JUSTICE Car- 
pozo called attention to possible abuses arising from 
friendly receiverships, and the injustice resulting from 
a shift in the theory of the receivership from one whose 
purpose is to preserve the business, to one for liqui- 
dation. 

This court has had occasion to point out the abuses 
that can arise from friendly receiverships forestalling the 
normal process of administration in bankruptcy and enabling 
a tottering business to continue while creditors are held at 
bay, Harkin v. Brundage, 276 U. S. 36, 52, 54... 
Receiverships for conservation have at times a legitimate 
function, but they are to be watched with jealous eyes lest 
their function be perverted. For four years the business 
of this corporation was carried on in Michigan by a chan- 
cery receiver in the hope that winding up and dissolution 
would thereby be averted. There should be no shift of 
the theory of the suit in these, its expiring moments. To 
protect through a receiver the enjoyment of the corporate 
privilege and then to use the appointment as a barrier to 
the collection of the tax that should accompany enjoy- 
ment would be an injustice to the State and a reproach to 
equity. 

Mr. Justice McReEyNOoLpDs was of opinion that the 
decree of the Circuit Court of Appeals should be af- 
firmed. 

The case was argued by Mr. Edward A. Bilitzke 
for the petitioners, and by Mr. Benjamin P. Merrick 
for the respondent. 


Taxation—Federal Income Tax—Return of Profits 
During Receivership 


Income realized by a receiver appointed to operate a 
part only of the property of a corporation and to hold the 
net income thereof, pending the conclusion of litigation to 
determine questions relating to title to suca property, is 
taxable as income to the corporation for the year in which 
it is paid by the receiver to the corporation, although the 
receiver received such income prior to such year and the 
litigation was finally concluded subsequent to that year. 

A receiver of a corporation is under obligation to report 
and pay taxes on income received by him, only when 
receiver of all the property or business of the corporation. 

North American Oil Consolidated v. Burnet, Adv. 
Op. 811; Sup. Ct. Rep. Vol. 52, p. 613. 

This case involved the question whether the sum 
of $171,979.22 received by the North American Oil 
Consolidated in 1917 was taxable income of that year. 

That company received the money under these cir- 
cumstances. Among many properties which it operated 
in 1916 was certain oil land whose legal title was in the 
United States. The Government, claiming also the 
beneficial ownership, had instituted suit to oust the 
company, and in February, 1916, it secured the appoint- 
ment of a receiver to operate that property only and to 
hold the net income therefrom pending the litigation. 
The money in question was net profit earned from that 
property in 1916 during the receivership, and in 1917, 
after entry of a final decree in the District Court dis- 
missing the bill, the receiver paid the money to the 
company. On appeal by the Government the decree of 
dismissal was affirmed by the Circuit Court of Appeals 
in 1920, and in 1922 a further appeal to the Supreme 
Court was dismissed by stipulation. 

The income earned from the property in 1916 had 
been entered on the books of the company as its in- 
come. It had not been included in its original return 
for 1916, but was included in an amended return for 
that year filed in 1918. The Board of Tax Appeals, on 
appeal by the company from a ruling of the Commis- 
sioner, held that the profits were taxable as income for 
1916. The Circuit Court of Appeals held that the 
profits were taxable as income for the year 1917, when 
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they were received, irrespective of whether the returns 
were made on a cash or on an accrual basis. 

On certiorari this latter ruling was affirmed by the 
Supreme Court in an opinion by Mr. Justice BRan- 
DEIS. Stating the contentions of the company, the 
Court said: 

It is conceded that the net profit earned by the prop- 
erty during the receivership constituted income. The 
company contends that they should have been reported by 
the receiver for taxation in 1916; that if not returnable 
by him, they should have been returned by the company 
for 1916, because they constitute income of the company 
accrued in that year; and that if not taxable as income 
of the company for 1916, they were taxable to it as income 
for 1922, since the litigation was not finally terminated 
in its favor until 1922 

As to the contention that the profits in question 
should have been reported by the receiver in 1916, the 
Court concluded that the statute contemplates the fil- 
ing of a return by a receiver only when he is in charge 
of the entire property or business of a corporation, and 
that in other cases the corporation itself is to make the 
return. 

The contention that the profits constituted taxable 
income for the year 1916 was rejected. 

The net profits were not taxable to the company as 
income of 1916. For the company was not required in 
1916 to report as income an amount which it might never 
receive. . There was no constructive receipt of the 
profits by the company in that year, because at no time 
during the year was there a right in the company to de- 
mand that the receiver pay over the money. Throughout 
1916 it was uncertain who would be declared entitled to 
the profits. It was not until 1917, when the District 
Court entered a final decree vacating the receivership and 
dismissing the bill, that the company became entitled to 
receive the money. Nor is it material, for the purposes of 
this case, whether the company’s return was filed on the 
cash receipts and disbursements basis or on the accrual 
basis. In neither event was it taxable in 1916 on account 
of income which it had not yet received and which it might 
never receive. 

Likewise was rejected the alternative urged by the 
company that the profits were income for the year 1922 
when the litigation terminated. 

They became income of the company in 1917, when 
it first became entitled to them and when it actually re- 
ceived them. If a taxpayer receives earnings under a claim 
of right and without restriction as to its disposition, he 
has received income which he is required to return, even 
though it may still be claiméd that he is not entitled to 
retain the money, and even though he may still be ad- 
judged liable to restore its equivalent. If in 1922 the 
Government had prevailed, and the company had been 
obliged to refund the profits received in 1917, it would have 
been entitled to a deduction from the profits of 1922, not 
from those of any earlier year. 

The case was argued by Mr. Herbert W. Clark for 
the petitioner, and by Assistant Attorney General 


Youngquist for the respondent. 


Taxation——Federal Income Tax—Income on 
Capital Gains 
Under the Revenue Act of 1928 the basis to be used by 
an insurance company (other than a life or mutual insur- 
ance company) in computing “gain during the taxable year 
from the sale or other disposition of property” acquired 
before and disposed of after January 1, 1928, is not its fair 
market value as of the effective date of the Act, but is its 
fair market value as of March 1, 1913, or other basis pro- 
vided by section 113 of the Act, and the basis so prescribed 
is not unconstitutional as constituting a tax on capital. 
MacLaughlin v. Alliance Ins. Co. of Philadelphia, 
Adv. Op. 706; Sup. Ct. Rep. Vol. 52, p. 538. 
The taxpayers, stock fire and marine insurance 
companies, resisted the imposition of a tax upon so 









much of the profits resulting from the sale of prop- 
erty in 1928, as had accrued prior to January 1, 1928, 
the effective date of the Revenue Act of 1928. The 
Commissioner computed the tax by including as taxable 
income all gain attributable to increase in value after 
March 1, 1913, and realized in 1928. In a suit to re- 
cover the amount asserted to be levied illegally, the 
District Court held that only the accretion of gain after 
January 1, 1928, was taxed, and gave judgment accord- 
ingly. On appeal, the Circuit Court of Appeals cer- 
tified a question as to whether the basis for computing 
gain is the value as of January 1, 1928. Another case, 
on similar facts arising in the same circuit, gave rise 
to the certification of a related question, namely, 
whether, if the basis for computing the taxable gain be 
the market value as of March 1, 1913, or other basis 
provided by section 113 of the Act of 1928, the pro- 
vision prescribing the basis (Section 204 (b) (1). 
clause (B) )—is unconstitutional, as a tax on capital. 

The Supreme Court answered both questions in 
the negative, in an opinion by Mr. Justice STONE. 
Upholding the constitutionality of the Act, construed as 
taxing all gain accruing after March 1, 1913, Mr. 
Justice STONE said: 


The tax under this and earlier revenue acts was im- 
posed upon net income for stated accounting periods, here 
the calendar year 1928 . . and it is only gain realized 
from the sale or other disposition of property, which is 
included in the taxable income. Realization of the gain 
is the event which calls into operation the taxing act, 
although part of the profit realized in one accounting pe- 
riod may have been due to increase of value in an earlier 
one. While increase in value of property, not realized as 
gain by its sale or other disposition, may, in an economic 
or bookkeeping sense, be deemed an addition to capital in 
a later period . . it is nevertheless a gain from capital 
investment which, when realized, by conversion into money 
or other property, constitutes profit which has consistently 
been regarded as income within the meaning of the Six- 
teenth Amendment and taxable as such in the period when 
realized. : 

Here there is no question of a tax on enhancement of 
value occurring before March 1, 1913, the effective date 
of the income tax act of that year, for the Collector asserts 
no right to tax such increase in value. The fact that a 
part of the taxed gain, represented increase in value after 
that date, but before the present taxing act, is without 
significance. Congress, having constitutional power to tax 
the gain, and having established a policy of taxing it . . . 
may choose the moment of its realization and the amount 
realized, for the incidence and the measurement of the 
tax. Its failure to impose a tax upon the increasa in 
value in the earlier years, assuming without deciding that 
it had the power, cannot preclude it from taxing the gain 
in the year when realized, any more than in any other 
case, where the tax imposed is upon realized, as dis- 
tinguished from accrued, gain. If the gain became capital 
by virtue of the increase in value in the years before 1928, 
and so could not be taxed as income, the same would be 
true of the enhancement of value in any one year after 
the adoption of the taxing act, which was realized and 
taxed in another. But the constitutionality of a tax so 
applied, has been repeatedly affirmed and never questioned. 
The tax being upon realized gain, it may constitutionally 
be imposed upon the entire amount of the gain realized 
within the taxable period, even though some of it represents 
enhanced value in an earlier period before the adoption of 
the taxing act. 


Dealing with the construction of the Act, Mr. 
Justice STONE discussed the taxpayers’ contention that 
the omission in section 204 (b) (1) of Supplement G, 
of a cross reference to sections 111-113 prescribing the 
method of computing gains, in contrast to cross refer- 
ence in section 204 (c) defining deductions, evidences 
an intention that a different method shall be adopted 
in regard to gains taxed under Supplement G. This 
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construction of the statute, however, was not sustained 
on an analysis of the statute. 

But this argument disregards the function of the gen- 
eral provisions of the Act, including secs, 111-113, as 
complementing the provisions of Supplement G, and ig- 
nores the obvious necessity of defining the deductions 
authorized by sec. 204 (c), either by cross references made 
in that section to the general provisions of the Act or by 
other appropriate means, which did not obtain with re- 
spect to the definition of gains in 204 (b) (1). 

Following a discussion of the structural arrange- 
ment of the Act, the opinion was concluded as follows 

It would be going very far in the circumstances to 
say that the mere omission from sec. 204 of a cross refer- 
ence to the definition of gain in secs. 111-113, made applica- 
ble by the general provisions of the Act, not only excluded 
that definition from sec. 204, but substituted a different 
one not specifically mentioned in that or any other sec- 
tion. The gain taxed by sec. 204 (b) (1) is therefore 
that defined by secs. 111-113, which may constitutionally be 
taxed. 

Mr. Justice Roserts took no part in the decision 
of the case. 

The case was argued by Solicitor General Thacher 
for MacLaughlin, Collector, and by Mr. Robert T. Mc- 


Cracken for the Insurance Company. 


Taxation—Federal Income Tax—Period of Accrual 


An award to a short line railroad company for defi- 
ciency of income for the specified period following the 
termination of federal control of the railroads, pursuant to 
section 204 of the Transportation Act of 1920, is taxable 
income under the Sixteenth Amendment, and under the 
Revenue Act of 1918. 

Where accounts are kept on the accrual basis, and the 
right to such award ripened in 1920, the award constitutes 
income for that year, rather than for a subsequent year in 
which the amount of the award was determined and paid. 
Although the amount of the award may not have been sus- 
ceptible of exact determination in 1920, it could have been 
estimated then with sufficient accuracy to be included in 
the income tax return for that year, subject to later adjust- 
ment by refund or additional assessment. 


Continental Tie and Lumber Co. v. United States, 
Adv. Op. 692; Sup. Ct. Rep. Vol. 52, p. 529. 

This case involved two questions relating to the 
taxation of certain moneys paid by the United States 
to the Cimarron and Northwestern Railway Company. 
The petitioner filed a consolidated income tax return 
for itself and the Railway Company for the year 1920. 
and the opinion here, by Mr. Justice Rosperts, dealt 
with the taxable status of $25,000 paid by the Govern- 
ment to the railway under the terms of section 204 of 
the Transportation Act of 1920. That section provided 
for the payment of an award, after approval of the 
same by the Interstate Commerce Commission, to a 
railroad which, during any part of the period of fed- 
eral control competed for traffic, or connected, with one 
under federal control, and sustained a deficit for that 
portion of the period during which it operated its own 
railroad. The act directed the Commission to compare 
the results of such operation with those of the test 
period, defined as the three years ending June 13, 1917; 
and if less favorable during the period of federal con- 
trol than during the test period, to award an amount 
calculated as prescribed by the section. The Commis- 
sion made an award and the Secretary of the Treasury 
paid the amount thereof to the railway. 

The petitioner asserted that the sum was not tax- 
able income under the Sixteenth Amendment or section 
213 of the Revenue Act of 1918; and that if taxable 





income, it was taxable not for the year 1920, but for 
1923, when determined and paid. On a suit brought 
in the Court of Claims to recover a tax assessed and 
paid on the award, recovery was denied. On certiorari 
the Supreme Court affirmed the judgment in an opinion 
by Mr. Justice Roserts. 

The railway involved here was a short-line road 
operated under federal control from December 28, 
1917, to June 3, 1918, when it was returned to and 
operated by its owner during the remainder of the 
period of federal control. Holding that the award 
constituted taxable income, Mr. Justice RoBeErTS ex- 
plained the purpose and operation of section 204 of the 
Transportation Act, saying: 

Section 209 of the Transportation Act guaranteed 
the payment of any deficiency below a fixed minimum of 
operating income for the six months ensuing the termina- 
tion of federal control to railroads which had been taken 
over by the United States. By the terms of section 204 
payment was to be made to railroads not under federal 
control of a proportion of any operating deficit suffered 
in the period of such control. The underlying purpose of 
Congress was the same in both cases. Railroads falling 
within section 204 were principally short lines. They 
were known to have suffered serious losses in income due 
to routing arrangements and other administrative meas- 
ures made necessary by Government operation of the 
larger railroad systems. The Transportation Act did not 
contemplate that the payments to be made pursuant to 
section 204 were in any sense just compensation for the 
taking of property. There was no room for such reim- 
bursement, as the short lines were during the time to 
which the section applied in the possession and manage- 
ment of their owners. Congress, nevertheless, realized 
that federal operation had caused them consequential losses, 
at least partial redress for which was the purpose of the 
section where actual deficit in income had resulted. 

With regard to the question whether the award 
was income for the year 1920 the Government urged 
that since the petitioner kept its accounts on the accrual 
basis, the right to payment ripened in 1920, and 
estimated award under section 204 should have been 
returned as income for that year. The petitioner con- 
tended that whether it would receive an award, and, 
if so, the amount thereof depended on so many contin- 
gencies that no reasonable estimate could have been 
made in 1920, and that that ultimately ascertained 
should be deemed income for 1923, when the award 
was made and paid. Conceding that there were difficul- 
ties in determining the amount of the award in 1920, 
the Court ‘concluded, nevertheless, since the right to an 
award ripened in 1920, that the amount thereof could 
have been estimated with sufficient accuracy to return 
an approximate figure for the year 1920. After refer- 
ring to the difficulties in ascertaining the amount of the 
award, Mr. Justice Roserts said: 

But in spite of these inherent difficulties we think it 
was possible for a carrier to ascertain with reasonable ac- 
curacy the amount of the award to be paid by the Gov- 
ernment. Subsequent to its order of June 10, 1920, the 
Commission made no amendment or alteration of the rules 
with respect to the information to be furnished under 
section 204. Obviously the data had to be obtained from 
the railway’s books and accounts and from entries therein 
all made prior to March 1, 1920. These accounts con- 
tained all the information that could ever be available 
touching relevant expenditures. . . . The petitioner was 
promptly informed by the terms of section 209 as sup- 
plemented by the instructions issued by the Commission 
of the method to be followed in allocating charges to op- 
eration during periods under inquiry. It does not appear 
that a proper effort would not have obtained a result ap- 
proximately in accord with what the Commission ultimately 
found. 

The case was argued by Mr. George E. H. Good- 
ner for the petitioner and by Assistant Attorney Gen- 
eral Charles B. Rugg for the Government. 
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E CONTROLE Judiciaire de la Constitutionalité 
L. des Lois aux Etats-Unis. By Henri Galland, 

Avocat a la Cour d’Appel de Lyon. With a preface 
by H. Berthélemy, Dean of the Faculty of Law of the 
University of Paris. 1932. Paris: Librairie du 
Recueil Sirey. Pp. 252—The legal aspects of 
American civilization undoubtedly attract the 
attention of French writers with increasing 
frequency. Mr. Galland’s exhaustive study of 
the control exercised by American courts on 
the constitutionality of statutes as well as on the illegal 
acts of the executive illustrates this tendency and it is 
surely interesting for American lawyers to see how 
European minds judge their conception of the control 
of constitutionality by the Supreme Court which was 
first outlined by Chief Justice Marshall as far back as 
1803, in Marbury v. Madison, long before the four- 
teenth amendment became part of the constitution. 
Half a century elapsed between 1803 and Dred Scott 
v. Sanford, where the doctrine was again reaffirmed ; 
but it is only of late years that it has received its pres- 
ent form and has become a very important feature in 
the American legal system. 

In fact, the reference to due process of law in the 
fourteenth amendment did not express in its actual 
wording anything more than the old British principle 
according to which a person cannot be punished or 
made to suffer in body or property except for a breach 
of law proved against him in the regular manner before 
the courts of the land. Mr. Galland rightly remarks 
that the American due process of law originates in the 
British tradition of the rule of law on which English 
writers lay perhaps too great stress as being one of the 
distinctive features of the Anglo-Saxon type of civili- 
zation. It would be a great mistake, however, to as- 
cribe to a British source the now-recognized power of 
the Supreme Court at Washington to adjudicate upon 
the unconstitutionality of statutes passed by legisla- 
tures. Such a power is a truly American creation 
which was really necessary in a federal country and is 
not to be found in non-federal States. British courts 
have never held such a power, and it is still a cardinal 
principle of the unwritten British constitution that 
there is absolutely no legal limitation to the sovereignty 
of the British parliament. Let us quote the well 
known passage in the Blackstone’s Commentaries: 

“The power and jurisdiction of Parliament, says 
Sir Edward Coke, is so transcendent and absolute that 
it cannot be confined, either for causes or persons, 
within any bounds It hath sovereign and uncon- 
trollable authority in the making, confirming, enlarging, 
restraining, abrogating, repealing, revising and ex- 
pounding of laws, concerning matters of all possible 
denominations, ecclesiastical and temporal, civil, mili- 


tary, maritime or criminal: this being the place where 
that absolute despotic power is entrusted by the Consti- 
tution of these Kingdoms .; and therefore some 
have not scrupled to call its power by a figure rather 
too bold, the omnipotence of Parliament. True it is 
that what the Parliament doth, no authority upon earth 
can undo.” 

The supreme legislative authority or despotic 
power of the British parliament is well summed up in 
De Lolme’s proverbial saying: “It is a fundamental 
principle with English lawyers that Parliament can do 
everything but make a woman man, and a man a 
woman.” 

This is true again at the present day. Modern 
students of the British constitution agree that up to 
now no limitation exists on the legislative supremacy 
of the British parliament, or has ever received any 
countenance whatsoever for the practice of the courts. 

Not so in America and in several other federal 
countries such as Canada, Argentina, Switzerland and 
even Germany, where the need has been felt of giving 
to their respective supreme courts of justice the power 
to control the constitutionality of the statutes, regula- 
tions or acts emanating from the legislature or from the 
executive. Quite recently, in July, 1932, the action of 
the Von Papen ministry in Germany, whereby the 
Prussian Ministers were expelled from office and re- 
placed by a federal commissioner, has been challenged 
as being unconstitutional before the Supreme Court at 
Leipzig. 

Mr. Galland has brought out in his interesting 
book a very careful analysis of the gradual evolution of 
American ideas on the due process of law and on the 
constitutional limitations on the police power through- 
out the United States. 

The author has well marked the influence of the 
rule of reasonableness on the rights of individuals 
which illustrates remarkably the influence of judge- 
made law on personal freedom. Mr. Galland points 
out with much insight that the development of Amer- 
ican institutions in that respect dates chiefly from the 
latter part of the nineteenth century and that it is due 
to the growth of large industries which have slowly 
standardized human activities. Mass production, which 
has pervaded even agriculture, has remolded the old 
individualistic spirit of our peasant, artisan and small 
shopkeeper forefathers. The modern American citi- 
zen has thus been accustomed to think collectively and 
to obey the will of the majority, but under the protec- 
tion of the court whose interference has been found 
increasingly necessary to defend individuals and minor- 
ities against unconstitutionality at large, or in other 
words against encroachments and oppression by the 
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executive or by the legislative bodies swayed by major- 
ities. Henri DEcuGIs. 
Paris, France. 


The Swope Plan. Edited by J. George Frederick. 
New York: Business Course. Pp. 221.—This volume 
contains and describes the now famous plan proposed 
by Mr. Gerard Swope, President of the General Elec- 
tric Company, for the stabilization of industry, and 
for the recognition by industrial leaders of the right of 
workers to the security afforded by trade association 
social insurance measures. 

Incorporated in the book are several critical an- 
alyses of the thesis advanced. 

It is universally acknowledged that Mr. Swope’s 
plan gained wide notice and enthusiastic acclaim largely 
because of the advocacy by one of the nation’s lead- 
ing industrialists of social welfare measures aimed to 
relieve the distress of unemployed workers. 

It is apparent that although plans which involve 
such a degree of social responsibility on the part of 
the management of industrial enterprises in this coun- 
try have been the subject of many academic discus- 
sions, it has up to this time been rare that a proposal 
of such far-reaching consequences should be advanced 
by the operating head of one of America’s great busi- 
ness units. 

The important elements of the Swope plan, be- 
sides the establishment of social insurance benefits 
for workers by trade associations, and the greater 
participation of employees in the management thereof, 
include the proposal for the formation of trade asso- 
ciations of all industrial and commercial companies with 
fifty or more employees, and doing an interstate busi- 
ness, to be under the supervision of some federal reg- 
ulatory body. In addition, Mr. Swope pleads for the 
wider use of the customary trade association activi- 
ties such as the adoption of codes of ethics, standard 
cost-accounting methods, standard forms of balance 
sheets and earning statements, statistical materials, and 
simplification and standardization of products. Ac- 
counting forms and practices which will eliminate many 
of the abuses of reckless and irresponsible corporate 
financing, with a periodical issuance of standard forms 
of financial reports to stockholders, are also advocated. 

Without minimizing the far-reaching nature and 
the liberal implications of Mr. Swope’s plan, but con- 
fining this critique to the legal problems involved, it 
must be said that the vital questions of social control 
which have vexed the bench, the bar, and trade asso- 
ciation executives of this country, are sketched with 
but vague contours. This is in contrast to the very 
detailed suggestions contained by the author with re- 
spect to the social insurance features and the reforms 
applicable to corporate accounting practices. 

It is indeed implied that an amendment of the 
anti-trust laws will be necessary in order to attain co- 
ordination of production and consumption and the 
stabilization of prices. What degree of administra- 
tive control would be permitted to the federal super- 
visory agency, on these points, is not cogently outlined. 
The difficulties of control of production and prices 
both from the legal, economic, and administrative points 
of view, are many.’ It is not at all clear that Mr. 
Swope would consent to such control by the federal 
supervisory agency as would adequately safeguard the 
public interest. The details of public supervision on 
these points are wholly lacking. 

Mr. Swope seems to argue that if industry takes 


care of its employees, the policy of the anti-trust laws 
might become less severe. Arrangements between em- 
ployers and employees resulting in mutual benefits to 
each are not necessarily synonymous with the public 
interest.” 

It would be interesting to inquire to what extent 
Mr. Swope intends that the federal regulatory body, 
which he approves, should have a voice in the controls 
aiming at stabilization of production and prices. 

Unless this position is made clear, it cannot be 
argued there has been much advance from the pres- 
ent battleground. This is the heart of the problem, 
and the starting point of anti-trust reform. 

BENJAMIN S. Kirsi 

New York City 

1. Cf. Discussion of these points in Columhia Symposium on the 
Anti-Trust Laws, pages 75 et seq., in which Walker D. Hines, Profes- 


sor I. Sharfman, and the reviewer participated. 
2. Cf. United States vs. Brims et al., 272 U. S. 549, where an 
agreement between manufacturers of millwork and union carpenters, 


while mutually beneficial to each of the parties to the agreement, was 
nevertheless held to be violative of the Sherman Anti-Trust Act. 


Essays in Colonial History, Presented to Charles 
McLean Andrews by His Students. 1931. New Haven: 
Yale University Press. Pp. 345—On Professor An- 
drews this year after forty-two years of active teaching 
resigning the chair of American history at Yale to be- 
come director of historical publications there, a group 
of his students presented him with the twelve 
printed in this interesting and attractive volume. 

The essays take a wide range from the personal, as 
in those dealing with Chief Justice Belcher of Nova 
Scotia and the Early Career of the Royal Governors, 
to the political, as in those concerned with the Impress- 
ment of Seamen in the Colonies and the Political Ideas 
of the Old Northwest; military, as in that discussing 
the Four Independent Companies of New York; and 
economic, as the Economic Causes of the Rise of Balti- 
more. 

Of the wealth of interesting information here so 
generously given it is impossible in the short space per- 
missible in a review to do more than mention a few ex- 
amples ; these may induce some to read the whole book. 

In the first essay, that on Land Tenure in English 
Colonial Charters of the Seventeenth Century, we have 
a fairly full account of English Land Tenures of the 
period and earlier, and their introduction into the Colo- 
nies. These Colonies were scarcely so successful as 
Canada and other parts of the British world in retain- 
ing the form of ownership by the King with the actual- 
ity of ownership by the people—but of course they be- 
longed to the Old not the New “British Empire.” 

The Earl of Sterling’s adventure in Long Island 
described in the third essay parallels that in “New Scot- 
land’—and is “a part of that long process of trial-and- 
error which marked the growth of British possessions 
beyond the seas,”’ while the shameful temper and incom- 
petence of British officialdom which ultimately rendered 
the revolution inevitable receives a damaging com- 
mentor in the next on The Four Independent Com- 
panies of New York. 

The claim to all the privileges of the British parlia- 
ment made by the colonial legislatures as detailed in the 
Essay on Parliamentary Privilege in the American colo- 
nies is wholly like the same claim made in the colonies 
further north long after 1776. 

Curiously enough, the essay on the Early Careers 
of the Royal Governors omits all mention of Governor 
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Southell of the Carolinas having been a slave of the 
Moors. 

In that on Chief Justice Jonathan Belcher is an in- 
teresting account of one of the most illustrious of what 
the author considers “that hybrid type, the pre-Revolu- 
tionary loyalist—neither native Englishman nor whole- 
hearted American—seldom fully understood by con- 
temporaries in either country”—he need not have con- 
fined the want of full understanding to contem- 
poraries. I have in the same week —that of the 
Fourth of July, indeed,—heard the same “hybrids,” un- 
der the name of “Tories” bitterly execrated and under 
that of “United Empire Loyalists” highly ‘auded—and 
the “non-hybrids” under the name “Traitors” or 
“Patriots” vice versa. The calm and impartial historian 
has no more difficulty in crediting both with honesty and 
patriotism than he has with Cavaliers and Roundheads 
a century and a quarter earlier. 

In the Essay on The Impressment of Seamen in 
the American Colonies it is, inter alia, noted, what is so 
frequently misunderstood—or, at least, misstated,—that 
it was not the war of 1812-14 which freed American 
seamen from the danger of being forced to serve on a 
British man-of-war, but the abandonment by Great 
Britain of impressment as a means of supplying her 
navy with men. 

The above will indicate in some degree the char- 
acter of these interesting and valuable essays. The 
book is above reproach in paper, type, binding and 
proof-reading. 
WILuiAM RENWICK RIDDELL. 


Osgoode Hall, Toronto. 


Business and the Public Interest: Trade Asso- 
ciations, the Anti-Trust Laws and Industrial Plan- 
ning. By Benjamin A. Javits. 1932. New York: The 
Macmillan Co. Pp. xix, 304.—This volume contains 
a stimulating discussion of the practical legal problems 
involved in the establishment of industrial planning 
through trade associations. The author, the Secretary 
of the Trade and Commerce Bar Association, has the 
advantage of a rich experience in business affairs, and 
the text indicates a thorough appreciation of the mat- 
ters surveyed. 

In this book, as in former writings, the author ad- 
vocates industrial coordination and the stabilization of 
industry, and a definite program is mapped out. With 
Gerard Swope, he favors benefits to the employees of 
an industry as well as to the entrepreneurs. Thus the 
advantages of industrial planning, to be socially accept- 
able, are to accrue to the entire industry. The increase 
of wages, the shortening of hours, and the guaranty of 
substantial regularity of employment, are as desired 
objectives as the profitable pursuit of business by 
manufacturers or distributors. 

In addition to the usual trade association prac- 
tices, as the adoption of uniform methods of cost 
accounting, research, standardization and_ simplifica- 
tion, the enforcement of codes of ethics and trade prac- 
tice rules, and arbitration machinery, the main thesis 
advanced is for the adoption of binding agreements 
among members of trade associations prohibiting them 
from selling below cost. It is the opinion of the 
author that such a regulation is not invalid under the 
federal anti-trust laws. 

It is this theme, so vital in the author’s plan, 
which will invite controversy, for this legal principle 


does not seem to be as clearly established as the author 
contends. 

It is one of the curious anomalies of the federal 
anti-trust laws that while many have recognized such 
regulations as vital to effective trade association prac- 
tice and management, the legal status of such a regu- 
lation has never been definitely passed upon by the 
Supreme Court and is at least of doubtful legality as 
the law stands today. 

The fact that many proponents of modification of 
the anti-trust law favor an amendment to validate 
agreements among members of an industry not to sell 
below cost, with appropriate exceptions, argues that 
many leading members of the bar would question the 
legal soundness of the author’s contention. It should 
likewise be noted that the Federal Trade Commission 
has never authorized such a resolution in its trade prac- 
tice conferences. 

The leading cases under the Sherman Act and the 
Federal Trade Commission Act are analytically consid- 
ered, with a proper background of the business and 
economic problems involved. To those who are actively 
engaged in matters involving anti-trust laws, this book 
will prove a valuable asset. 

3ENJAMIN S. KiRsSH 
New York City 


Recovery: The Second Effort. By Sir Arthur 
Salter. 1932. New York: The Century Co.—Sir 
Arthur Salter’s distinguished book was published in 
this country on April 7th. At once it received great 
applause from public men independently minded and 
private thinkers with the ambition to get under the 
surface of things. The discussion is sane, courageous 
and generous. As yet it has seemingly not affected 
the ruling classes of this country and those who offer 
to rule. They deny that it constitutes our working 
program, say that it is the counsel of perfection and 
very much opposed to our principles. They are going 
to work it out another way, which will be much more 
selfish. 

x* * 

The Holding Company: Its Public Significance 
and Its Regulation. By James C. Bonbright and Gard- 
ner C. Means. 1932. New York: McGraw-Hill Book 
Co., Inc. Pp. xii, 398.—This is not a law book, al- 
though it contains as an appendix a forty-one page dis- 
cussion by a lawyer of suits alleging mismanagement of 
subsidiaries by holding companies or parent companies. 
The rest of it is the work of two economists from Co- 
lumbia University. They seem to do their historical 
work well. They are convinced that nothing is as val- 
uable as what they call “social control” and the prom- 
ise of holding companies that if no fault be found with 
their past and they put themselves within the jurisdic- 
tion of the Interstate Commerce Commission, state and 
national banking authorities, public utility commissions 
everywhere, and do just as all those chaperons tell 
them to do, at the time they tell them what to do, tak- 
ing their authority and life and habits from the learned 
ones, they will be tolerated if they prove unselfish and 
docile. More and better bureaucracy is the manifest 
endeavor of the critics, as if the holding companies al- 
ready had done penance for their sins. 

MitcHett D. FoLLANsBEE 


Chicago 








THE NEED FOR A SECTION OF LAND TITLE LAW 





By R. G. PATTON . 


Member of the Minneapolis Bar 


HOSE who are engaged in the purchase and 

sale of real property have very efficient state 

and national realtors associations. Those in- 
terested in the making of mortgages upon real 
property are organized as mortgage bankers as- 
sociations. Almost every state has an abstract 
association and these in turn are affiliated with a 
national organization known as the American Title 
Association. But the title lawyers, upon whose 
opinions ninety per cent of all real estate transac- 
tions are based, have, with a minor exception, no 
state or national organization. Perhaps this is 
because they do not need them. But more prob- 
ably the reason lies in the fact that lawyers as a 
whole are not business men and are lacking in the 
zeal which characterizes men of business in the 
matter of looking after their own interests. Be that 
as it may, the realtors, loan companies and ab- 
stracters, who make no claim to being other than 
business men, have found enough matters meriting 
their collective attention and their organizations 
have flourished, and have become recognized pow- 
ers for the benefit of their membership. 

One of the activities of these organizations is 
the sponsoring of legislation pertaining to titles. 
Right now the abstracters’ associations are press- 
ing the adoption of a uniform abstract law. It has 
been adopted in Colorado, Montana, South Dakota 
and Wyoming. At the last session of state legis- 
latures it failed to pass in Indiana, Oklahoma and 
Oregon. We recognize state uniformity in laws as 
being desirable, provided the proposed law is good. 
Doubtless the bill sponsored by our abstract friends 
is good. But if there is any class of people who 
should examine that bill and decide whether it 
should be supported or opposed, it is most certainly 
the title lawyers for whose use almost solely ab- 
stracts are prepared. 

In our colonial possessions and in nineteen of 
our states the legislatures have provided for Tor- 
rens systems. The purpose is that they shall super- 
sede the recording acts, as they have in Western 
Canada, and afford an opportunity to register a con- 
clusion as to the title to real estate rather than to 
record the evidence of title. One of these lay or- 
ganizations is definitely favorable to the new sys- 
tem, another is vigorously opposed to it. What is, 
or what should be, the attitude of the title lawyer? 
His interests are vitally at stake in the matter; and 
yet, without an organization affording the oppor- 
tunity for investigation, discussion and decision 
which his lay brethren have enjoyed, his opinion 
on the matter is of small consequence. 

The lay organizations are considering, and one 
of them is actively sponsoring, a fifteen-point pro- 
gram for amendment and uniformity in real prop- 
erty law, such as abolishing dower and its statutory 
substitutes, allowing conveyance by a _ married 
owner without joinder of spouse, etc. If this is a 
good thing for our clients, the title lawyers of the 
country should of all others be supporting this pro- 


gram. And, if it is not to our clients’ interests, we 
should have an organization in order to make ef- 
fective opposition to it. At least, we should ex- 
amine it. At present most of us know nothing 
about it and until now many of us never have heard 
of its existence. 

A number of laws have been passed which were 
admirable for their main purpose but which have 
created great uncertainty in real property titles. 
This was not designedly so. It resulted from their 
having been drafted for, or by, organized groups 
interested solely in their primary purpose. Had the 
title lawyers been organized, they would doubtless 
have seen to it that these laws were so drafted as 
not to militate against the security of land titles. 
Notable among the present laws which thus offend 
are the Bankruptcy Act and the Volstead Act. 
Under the former as passed, and as it now stands, 
there is no practical way by which a purchaser or 
mortgagee can ascertain whether a title is in the 
record owner or in an undisclosed bankruptcy trus- 
tee, who may have been appointed for the latter by 
any one of the 500 bankruptcy referees that we 
have in the United States. And, under the Vol- 
stead Acts, a “padlock lien” may exist and be later 
enforced as to which a purchaser or mortgagee has 
no means of ascertainment. Until corrected by the 
persistent efforts of the American Bar Association, 
the income tax law was also a serious offender in 
the matter of clouding titles. For that matter, it 
still is, except that liens, and claims of liens, there- 
under can now be barred by foreclosure of a su- 
perior lien. 

A vital reason for the organization of lawyers 
ir.terested in title law is for protection . .. not 
merely to protect their branch of the practice from 
encroachment but to protect it from extinction. One 
of the lay organizations mentioned hds a definite 
program for elimination of the lawyer from title 
practice. Its executive committee makes a feature 
of giving an annual dinner to the counsel of our 
leading insurance companies. On these occasions 
an effort is made by addresses and personal contact 
to improve the relationship of the members with 
these large users of title service, to impress the 
guests with the necessity of using discriminations 
in accepting evidence of title, and to emphasize the 
significance of confining their dealings in these 
matters to members of the association. At its an- 
nual conventions, the speakers give expression to 
sentiments such as the following: ‘While it is true 
that the issuance of title paners in the form of state- 
ments of title or policies of title insurance deprives 
the lawyer of a work that was once his. . “ae 
seems deplorable that there should be a further 
curtailment of the field of activities of the legal 
profession which has already suffered such en- 
croachments by corporate invasion. But the pres- 
ent system is inefficient and uneconomic. The work 
of the independent examiner will gradually be 
taken over by salaried examiners employed by ab- 
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stract companies.” “About a year ago, while on a 
trip east, I was told by Mr. Edward Clark, Chief 
Counsel for the Prudential Life Insurance Com- 
pany, that if the other three big life insurance com- 
panies would go sled length in their demand for 
title insurance, he would gladly join in the demand.” 
“Will title insurance be extended to rural sections 
as well as urban centers? For farm mortgages by 
non-local lending institutions, yes. For local buy- 
ers and lenders, not for many years.” 

Nevertheless, in addition to the organization’s 
efforts to corral for its members the title business 
of the big lending corporations, many title com- 
panies are actively after the local business of the 
rural lawyer. A common method is to secure a 
local abstractor as agent. The latter can often 
make a better income from his commissions on title 
policies than from furnishing his clients with ab- 
stracts. The party who suffers, of course, is the 
country lawyer. In a few states, both the city 
lawyer and the country lawyer has already been 
eliminated from title practice. (Am. Bar Assn. 
Journal, March 1931, p. 180). A Minnesota speaker 
at last year’s convention of the title association at 
Tulsa undertook to pass on to other members the 
methods which his company had found effective in 
securing title business. (Title News, Jan. 1932, p. 
46). It appears that, in addition to direct adver- 
tising and the running of beneficial news items in 
the local papers, his company has its members ac- 
quaint themselves not only with men in the real 
estate and banking business but, so far as possible, 
with the individuals generally of the community. 
This latter is done by having its members join prac- 
tically all the service clubs so that they will come 
into contact with people in all branches of business, 





and in that way obtain advance information regard- 
ing future real estate deals. “By that means we 
are able to send a man to see the prospective real 
estate owner before he has committed himself to a 
lawyer to have the title examined and passed on 
by him.” His company also has its counter men 
talk to real estate dealers when they come into the 
office, not merely about the individual order but 
about business in general so as to secure informa- 
tion as to prospective deals. They also make a 
point of securing such information from surveyors 
and mortgage bankers, and from following leads 
furnished by news items. “We have in our office 
six men who are in a position to go out and inter- 
view purchasers. These men work on various 
things in the office, but are always available, and 
when we hear about a real estate deal, we select the 
man from these six, who we think is best fitted to 
talk to the particular buyer.” How is a lawyer 
going to retain business against that kind of com- 
petition? Certainly not by anything he can do as 
an individual; possibly considerable if he is organ- 
ized. 

If title practice is of too little consequence to 
the average lawyer to be worth saving, or if the 
lawyer cannot serve the public in that field as well 
as, or better than, any lay organization, there is no 
need for title lawyers to organize. But if the prac- 
tice forms as large a percentage of the law business 
of the country as I think it does, and if the lawyer 
can by perfecting his methods and the laws per- 
taining to titles serve the public in that field bet- 
ter than anyone else, as I am sure that he can, let 
us get busy and afford him a definite section of the 
American Bar Association through which to carry 
out that purpose. 





SHOULD RECORD IN A COURT OF LAST RESORT 
CONSIST ONLY OF THE OPINION IN THE 
INTERMEDIATE APPELLATE COURT P 





By JoseEpH M. CorMACK 
Professor of Law, University of Southern California 


T is believed that there may be some value in 

drawing distinctions on principle between the 

functions of trial courts, intermediate appellate 
courts, and courts of last resort. It may be sug- 
gested that it is the function of the trial court to 
find the facts, the function of the intermediate ap- 
pellate court to apply the law to the facts, and the 
function of the court of last resort to develop the 
jurisprudence of the jurisdiction. 

These distinctions, if their validity be estab- 
lished, offer an aid in the solution of the problem 
of delay in the administration of justice, in so far 
as it relates to appellate courts. They also indicate 
that a judicial system should include courts of the 
three categories. For convenience the intermediate 
appellate court will be referred to as the Appellate 


Court, and the court of last resort as the Supreme 
Court. 

It has been said that it is the function of the 
trial court to find the facts. It is obvious that evi- 
dence is introduced, and verdicts received, only in 
the trial court. While the legal questions involved 
are disposed of to the best of the ability of the trial 
judge, the primary function of the trial court is to 
ascertain the facts. One of the chief reasons for 
the existence of appellate courts is the impossibility 
of making adequate application of legal principles 
under the conditions inevitably inherent in trial 
court practice. It is the sole function of the Appel- 
late Court to apply the law to the facts, doing this 
only after careful examination of briefs and tran- 
script. From the present standpoint the overlap- 
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ping which occurs is incidental, and it is believed 
that it does not affect the validity of the distinction 
suggested. 

However, the distinction with which the pres- 
ent discussion is primarily concerned is that sug- 
gested between the Appellate and Supreme courts. 
It is submitted that the responsibility of the Appel- 
late Court in applying legal principles to the facts 
for the benefit of individual litigants should be final, 
and that the Supreme Court should devote itself 
exclusively to the public interests involved. These 
are represented by the effects of the litigation upon 
the jurisprudence of the future. If such is to be 
the function of the Supreme Court, the only portion 
of the proceedings in the lower courts with which 
it is concerned is that which constitutes the mate- 
rials of the jurisprudence of the future, the pub- 
lished opinions. It therefore seems reasonable to 
conclude that the record in the Supreme Court 
should consist only of the opinion below, and it is 
believed that if such were to be the case important 
and beneficial results would follow. 

The principle upon which this suggestion is 
based has already been recognized, in so far as pub- 
lic policy has been taken into account in granting 
writs of error, etc., or in determining, by legislative 
enactment, the classes of cases in which appeals 
are to be allowed. Mr. Chief Justice Taft has said: 

“The theory is that where there is a trial court and one 
appellate court, the litigants, so far as doing justice is con- 
cerned, should be satisfied with the decision of the appellate 
court, and, that that decision should be brought to the Supreme 
Court only when the principle to be settled by the Supreme 
Court will be useful to the public in settling general laws.” 

Mr. Justice Cardozo has said that the Court 
of Appeals of New York exists, “not for the indi- 
vidual litigants, but for the great mass of litigants, 
whose causes are potentially involved in the spe- 
cific cause at issue. The wrongs of aggrieved suit- 
ors are only the algebraic symbols from which the 
court is to work out the formula of justice.”” 

A responsibility can be effectively discharged 
only once. If an attempt be made to repeat it, only 
the second act is effective. The scientific way to 
organize a judicial system is to have each function 
performed once, and only once, and that once as 
well as possible. The Supreme Court should be 
limited to a function different from that of the 
Appellate Court. 

It is true that the litigant does not like to 
admit defeat until the last appeal has been decided. 
He likes to feel that he is carrying every point in 
the case to higher and still higher tribunals. But 
these circumstances should not be permitted to 
govern the nature of the organization of the judi- 
cial system. A keen observer has declared that at 
present “our judicial system is topheavy, and places 
too much emphasis upon appeals.”* Litigants are 
also citizens and taxpayers, and in the end all mem- 
bers of the community are best served by the devel- 
opment of a great, well co-ordinated, carefully 
thought out system of jurisprudence. It can hardly 
be said that in passing upon the desirability of the 





1. Statement quoted (1931), Third Report, Judicial Council of 
California, 45. A similar statement by Mr. Chief Justice Taft is to be 
found in an article written by him, “The Jurisdiction of the Supreme 
Court Under the Act of Feb. 13, 1925” (1925). 35 Yale L. J. 1, 2. 

2. Statement quoted, Walter F. Dodd, “The Problems of Apnel- 
late Courts” (1930) 6 Amer. Law School Rev. 681, 689, citing Van 
Bergh, “The Jurisdiction of the Court of Appeals of New York” 
(1928), 19. 

8. Walter F. Dodd, “The Problems of Appellate Courts’ (1930), 


6 Amer. Law School Rev. 681, 693. 












present proposal it is necessary to make a balanc- 
ing of interests, as the individual litigant has no 
legitimate interest which will not be adequately 
protected. 

The saving of effort upon the part of members 
of the Supreme Court, if the record before them is 
to consist only of an opinion, is manifest. Mr. Jus- 
tice Cardozo has noted the contrast between the 
volume of the cases in which the controversy in- 
volves only the application of the law to the facts, 
and the importance of those which are to influence 
the jurisprudence of the future.* He has related 
how differences of opinion in regard to the facts 
develop among the members of the court, and oc- 
cupy their time.® 

It has been suggested that in a judicial system 
promptness is essential in the disposition of indi- 
vidual cases, whereas deliberation is necessary in 
the determination of principles which are to be ap- 
plicable to future cases.° In these regards the pres- 
ent suggestion achieves the desirable result of blow- 
ing hot and cold at the same time. Its effect in 
expediting the decision of individual cases is ob- 
vious. The energies released from the examination 
of facts will find an outlet in the more careful con- 
sideration of the legal principles enunciated. 

It will also be possible for the Supreme Court 
properly to handle a much larger number of cases. 
As any published opinion may affect the jurispru- 
dence of the future, it is desirable that every opin- 
ion be passed upon by the Supreme Court if pos- 
sible. Under the proposed plan this will be feasible, 
at least in nearly all jurisdictions. The expedient 
of excluding cases from consideration by the Su- 
preme Court has been resorted to only because of 
physical limitations.’ : 

It has been said that the two chief defects of 
appellate courts are uncertainty of jurisdiction and 
double appeals.* It would seem that the first defect 
could be eliminated entirely, in connection with the 
present suggestion, by making all cases appealable 
to both higher courts. The objectionable features 
of the second would be removed by the nature of 
the proposed appeal to the Supreme Court, fulfilling 
a function different from that of the Appellate 
Court. Under the suggested plan divisions of the 
Supreme Court would not be necessary.® ‘One 
man opinions” should disappear. Longer oral argu- 
ments would be possible, if desired in important 
cases. McCulloch v. Maryland was argued in the 
United States Supreme Court for nine days. 

The utmost simplicity of procedure in the Su- 
preme Court would be possible. Appeals could well 
be made automatic.’® Under such a system, the 


Appellate Court would refer its opinion to the Su- 


4. “The Nature of the Judicial Process” 

5. Ibid. 165. 

6. Walter F. Dodd, “The Problems of Appellate Courts” (1930), 

6 Amer. Law School Rev. 681, 686. 
7. “The history of latter-day judiciary Acts is largely the story 
of restricting the right of appeal to the Supreme Court.” Felix Frank- 
furter, “The Business of the Supreme Court of the United States” 
(1926), 39 Harv. L. Rev. 325, 341; also see 358. 

8. Edson R. Sunderland, “Intermediate Appellate Courts’ (1930), 
14 J. Amer. Jud. Soc. 54, 56. 

9. For a discussion of the objections to divisions, see Walter F. 
Dodd, “The Problems of Appellate Courts” (1930), 6 Amer. Law 
School Rev. 681, 689. 

10. “The Military Code contains three provisions which place it 
far ahead of any state code, in point of justice to the accused. First, 
every felony-judgment (general court-martial, in technical terms) goes 
automatically for review on appeal to a superior law authority.” John 
H. Wigmore, “The Mitchell Court-Martial” (1926), 20 Ill. Rev. 487, 
488; to the same effect, John H. igmore, “‘Demagogic Abuse of Courts- 
Martial: The Mitchell Trial” (1926), 20 Ill. L. Rev. 742. 


(1921), 163. 
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preme Court prior to publication, except to counsel, 
and before entry of judgment. As the reference to 
the Supreme Court would occur before entry of 
judgment in the Appellate Court, there would seem 
to be no doubt as to the possibility of such appeals 
by the state in criminal cases." 

Even though only the opinion below is con- 
sidered by the Supreme Court, the effect upon the 
litigants will be such that their self-interest can be 
relied upon to furnish the Supreme Court an ade- 
quate supply of briefs. The Supreme Court may 
adopt the opinion of the Appellate Court as its own, 
or write a substitute opinion, or combine the two 





11. For a discussion of the problems involved in connection with 
such appeals, see Justin Miller, “Appeals by the State in Criminal 
Cases” (1927), 36 Yale L. J. 486; S. S. Z., “Criminal Law—Criminal 
Procedure—Appeals by the State—Double Jeopardy” (1930), 4 So. Cal. 
L. Rev. 69 


procedures. The Appellate Court will have the en- 
tire responsibility of applying the opinion of the 
Supreme Court to the facts of the case. Any addi- 
tional opinion rendered by the Appellate Court will 
be appealed in like manner. No opinions of trial 
courts should be published, thus eliminating the 
last possibility of the existence of conflicting opin- 
ions within the jurisdiction. 

The administration of justice involves a great 
field of problems. The present proposal is but a 
single specific suggestion which it is believed may 
have a place in aiding toward their solution. Adop- 
tion of the present suggestion would make Su- 
preme Court practice more expeditious and less ex- 
pensive, and it is felt that at the same time it would 
increase the effectiveness of the court. 





THE AARON_BURR ‘CONSPIRACY 





Examination of Original Sources Reveals Overwhelming Weight of Evidence Showing 
That Burr Conspired With Both English and Spanish Emissaries in 
Effort to Gain Assistance in His Revolutionary Plans* 





By Morrison SHAFROTH 
Member of the Denver, Colorado, Bar 


HE recurrent publication of articles and biog- 

raphies, attempting to overthrow the opinion 

which was once general that Burr was a traitor 
who should be classed almost with Benedict Arnold, 
led me a few summers ago to delve into the original 
sources to determine, if possible, what the facts 
of the case were. 

Historians are so prone to take for granted as 
true, statements of previous historians that as a 
general rule when one attempts to investigate any 
historical fact, he finds himself confronted with 
simply a reiteration of statements, each historian 
quoting his predecessor. On few subjects of great 
historical importance and interest is there more 
confusion at the present time than on the Aaron 
Burr conspiracy. 

In the summer of 1925, while browsing in a 
second-hand book store in Boston, I happened on 
the stenographic report of the Burr trial for treason, 
containing a complete statement of all the pro- 
ceedings in the trial, all the testimony of witnesses 
and all the speeches of the counsel for the Govern- 
ment and the defense. I was also able to secure 
a copy of the diary of Blennerhassett, one of 
Burr’s lieutenants in his expedition into Louisiana 
Territory. These documents contain convincing 
evidence on the question of Burr’s intentions after 
his retirement from the Vice-Presidency of the 
United States. One of the reasons which has led 

*In the October and November (1929) icsues of the Journal we 
printed an article on “Aaron Burr—-The Lawyer,” by Mr. John T. 
Barker, in which Burr was regarded as a tragic and misunderstood 


figure. This article, by Mr. Shafroth, is interesting as giving another 
and opposing view of Burr’s character. 


to the diversity of opinion regarding Burr lies in 
the political prejudice which surrounded his trial 
and even exists to the present day. 

In 1801 Chief Justice John Marshall, of the 
Supreme Court, represented the sole remaining bul- 
wark of the Federalist power in the United States. 
When John Adams was swept out by the Jefferson 
landslide of 1800, he left his party entrenched in 
the judicial branch of the Government. The 
strength of the Federalists’ position on the bench, 
however, was not due merely to the fact that mem- 
bers of the party held the Federal judgeships both 
in the Supreme Court and throughout the United 
States, but to the fact that a man of the extra- 
ordinary talents and undoubted patriotism of John 
Marshall presided over the deliberations of the 
Supreme Court and by the force of his character 
and ability, directed the policy and opinions of that 
Court. 

In the executive chair of the Government sat 
Thomas Jefferson. The antagonism of these two 
men toward each other was astounding in its in- 
tensity. It was even greater than the enmity be- 
tween Roosevelt and Wilson. It went beyond any 
mere difference of political opinion and destroyed 
entirely their perspective of each other. Each hon- 
estly believed that the other was a menace to the 
country. During Jefferson’s first term, there had 
been repeated clashes between the Executive and 
the Chief Justice. The case of Marbury vs. Madison 
in which one of the midnight appointees of John 
Adams, whose commission was signed but not de- 
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livered prior to the incoming of the new adminis- 
tration, brought suit to compel the new Secretary 
of State, James Madison, to deliver the commis- 
sion naming him a justice of the peace in the 
District of Columbia, had not tended to diminish 
the hostility which was brought to its highest pitch 
in the trial of Aaron Burr. 

It seems that more than one hundred years 
after the trial, when the greatness of both Jeffer- 
son and Marshall has been established beyond 
question, there should be little difficulty in analyz- 
ing not only the evidence that was produced at the 
trial but also evidence which history has disclosed, 
but which was not available at the trial, and so in 
determining with some degree of certainty whether 
Aaron Burr was a traitor or a victim of an unjust 
persecution. Unfortunately, however, histories too 
often reflect only the prejudice of authors, who 
mass evidence as advocates rather than historians, 
and such has certainly been the procedure of many 
modern biographers. 

Aaron Burr, prior to his attaining the vice- 
presidency of the United States, had had a brilliant 
political career. From the State Legislature, he 
had risen to the attorney generalship of New York, 
from the attorney generalship to the United States 
Senate, and finally from the Senate to the vice- 
presidency. He had served in the Revolutionary 
War and his services as one of the youngest Revolu- 
tionary officers have been described as brilliant. 
‘But despite all of his success, there was the atmos- 
phere of distrust which from the class room to the 
grave enveloped his public reputation. For a time 
during the Revolutionary War he, like Hamilton, 
was aide to General Washington, but in a very few 
weeks earned the disfavor of his commander-in- 
chief, and sought service in other fields. Harboring 
a resentment against his chief because of this slight, 
he became an adherent of General Gates and Gen- 
eral Lee and in the course of the Conway Cabal, 
which sought to depose Washington as commander- 
in-chief of the army, he started that intimate ac- 
quaintance with Lieutenant James Wilkinson which 
ultimately resulted in his downfall. His political 
career was furthered by the first political machine— 
the forerunner of Tammany Hall—which he es- 
tablished for the purpose of assisting him in his 
campaigns. 

In the campaign of 1800, Jefferson had been 
designated by his party as the candidate for presi- 
dent and Burr as the candidate for vice-president. 
As the constitution then stood, the candidate who 
received the highest vote in the election became 
president and the one receiving second highest vote 
became vice-president. It was by reason of this fact 
that Thomas Jefferson had been vice-president dur- 
ing the administration of his political antagonist, 
John Adams. In the election of 1800, however, by 
some miscarriage in the plans of the Republican 
leaders, Jefferson and Burr received precisely the 
same vote. The elector who was supposed to with- 
hold his vote from Burr had failed to do so. The 
election was a tie and the decision was thrown into 
the House of Representatives. Some of the Federal- 
ists, who hated Jefferson, thereupon planned to vote 
with Burr’s friends and bring about his election to 
the presidency. Burr is said by historians not to 
have actively participated in this scheme to subvert 


the wishes of the electorate, but his reputation for 
integrity was not enhanced by the fact that he 
stood by and permitted his name to be used for that 
purpose during many ballots in Congress. 

He was most vehemently opposed and his elec- 
tion to the presidency actually prevented by Alex- 
ander Hamilton. Throughout his career in New 
York, Hamilton had opposed Burr and when shortly 
before retiring from the vice-presidency Burr had 
sought the governorship of New York under the 
auspices of the Federalists, he was again blocked 
by Hamilton. In a letter to one of his friends, he 
declared that Burr was a dangerous man and ought 
not to be trusted with the reins of Government. It 
was this letter which was seized upon by Burr as 
the occasion for the duel which resulted in Hamil- 
ton’s death and the flight of Burr under indictment 
for murder. 

And so it was a ruined man who on March 4, 
1805, retired from the vice-presidency of the United 
States and to recoup his shattered fortunes plunged 
into the newly acquired territory of Louisiana. 

Burr had a personal charm and magnetism that 
drew men to him and his love for the mysterious 
had lured on the adventurers in Washington. On 
his retirement, his friend, Colonel Williamson, was 
already at the British court, confiding his projects 
to Pitt while Burr himself was negotiating with 
the English minister at Washington. The Governor 
of Louisiana, who was also the commander-in-chief 
of the American Army, James Wilkinson, had been 
appointed at his request, and was his tried friend 
and ready assistant in any project that would bring 
wealth and power. The secretary and judges of the 
territory were under his control. Senator Jonathan 
Dayton and Senator John Smith were ready tools. 
The West was his logical field of action. 

Within a few weeks after his retirement, he 
set out across the mountains to New Orleans for 
the purpose, as claimed later by the Government at 
his trial, of setting in motion the conspiracy for 
the separation of the Western States and the estab- 
lishment there of an independent government. 

The archives of the British foreign office laid 
open some years ago to Henry Adams, the Amer- 
ican historian, disclosed that prior to starting for 
New Orleans he had a conference with the British 
Emissary, Merry, in which he outlined to him his 
plan and asked the assistance of the British govern- 
ment, both in a military and financial way. Burr 
reached New Orleans on June 25, 1805, having on 
his journey made the acquaintance and enlisted the 
support of many prominent men, among them, the 
romantic adventurer, Blennerhassett. In New Or- 
leans, he was immediately taken up by the Mexican 
Association, which it is claimed, joined its plan for 
the emancipation of Mexico with Burr’s scheme of 
disunion. 

Rumor that he was planning the dismember- 
ship of the Union soon spread throughout the West- 
ern States. The British Minister, Merry, wrote to 
his chief at London: 

“He or some of his agents have either been indiscreet in 
their communications, or have been betrayed by some person 
in whom they considered that they had reason to confide; for 
the object of his journey has now begun to be noticed in the 
public prints, where it is said that a convention is to be called 
immediately from the states bordering on the Ohio and Missis- 


sippi for the purpose of forming a separate government. It is, 
however, possible that the business may be so far advanced as 
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from the nature of it to render any further secrecy impossible.” 
Merry to Mulgrave, August 4, 1805, Manuscript British 
Archives. 


The French Minister, too, was in on the secret. 
On February 13, 1806, he wrote to Tallyrand: 


“The project of effecting a separation between the western 
and Atlantic states marches abreast with this one. * * * It 
seems to me that the Government does not penetrate Burr’s 
views . . . This division of the confederated states apnears 
to me inevitable . and assuming it to take place should 
we not have a better chance to withdraw if not both confedera- 
tions, at least one, from the yoke of England.” 


In a letter to Lord Mulgrave on March 25, 
1806, after Burr’s return from the west, Merry 
said: 


“He (Burr) was sensible that no complete understanding 
on the subject could well take place without verbal communica- 
tion, but he flattered himself that enough might be explained in 
this way to give a commencement to the business and that any 
ulterior arrangements might be safely left till the personal 
interviews he should have wit! the persons properly author- 
ized for the purpose whom he recommended to be sent with 
the ships of war which it was necessary should cruise off the 
mouth of the Mississippi at the latest by the 10th of April 
next and to continue there until the commanding officer should 
receive information from him or from Mr. Daniel Clark of the 
country having declared its independence. He wished the naval 
force in question to consist of two or three ships of the line, 
the same aber of frigates, and a proportionate number of 
smaller vessels. . . . It was accordingly there, New 
Orleans, that the revolution would commence at the end of 
April or the beginning of May provided His Majesty’s Govern- 
ment should consent to render their assistance towards it and 
the answer together with the pecuniary aid which would be 
wanted arrived in time to enable him to set out the beginning 
of March. He observed what I readily conceived may happen 
that when once Louisiana and the western country become inde- 
pendent, the eastern states will separate themselves immediately 
from the southern and that thus, the enormous power which 
has now risen up with so much rapidity in the western hemis- 
phere, will by such a division be rendered at once informidable.” 


On November 2, 1806, Merry wrote again to 
his home government: 

“He, Burr, added, however, that the disposition of the in- 
habitants of the western country and Louisiana, to separate 
themselves from the American Union was so strong that the 
attempt might be made with every prospect of success without 
any foreign assistance whatever; and his last words to me were 
that with or without such support it certainly would be made 
very shortly.” 

In the meantime, Burr had attempted to rally 
to his cause all of the discontented elements in the 
country. He had gone to General Eaton, who was 
then nursing a grievance against the Government 
but who had been one of the leading figures in the 
American expedition against Tripoli, and outlined 
to him a fantastic plan not only for the separation 
of the Western States but for the assassination of 
the president and the overthrow of the Government 
at Washington. Eaton so testified at the Purr trial 
but had difficulty in explaining why he had there- 
after recommended Burr for a foreign post. Gen- 
eral Wilkinson, the governor of Louisiana and the 
commander-in-chief of the army, was already en- 
listed under the Burr banner. The Spanish archives 
show that at the very time this plot was under way 
and while he was in command of the American 
forces, he was in the pay of the Spanish govern- 
ment. Burr also approached Truxton and Decatur, 
both heroes of the Barbary States War, in an effort 
to enlist them in his project. Being rebuffed, he 
did not get so far with them, however, as to dis- 
close any treasonable intentions. 

Nor was Burr idle in the West. He had be- 
come intimately acquainted with Herman Blenner- 


hassett, visited him and his charming wife in their 
palatial residence on Blennerhassett’s island, con- 
verted him to a dismembership of the Union and 
enlisted his influence and wealth in his undertaking. 
Blennerhassett, openly, in a series of letters to the 
press, urged the benefits that would result to the 
west upon a separation of the western from the 
eastern states. 

The diary kept by Blennerhassett during the 
course of the treason trial is illuminating. He com- 
pares Burr to a snake and repeatedly refers to the 
fact that he thinks Burr must be deranged. Such 
passages as this fill the diary: 

“But the present trial cannot fail to furnish ample testi- 
money, if not to the guilt, at least to the defect of every tal- 
ent under the assumption of which this giddy adventurer has 
seduced so many followers of riper experience and better judg- 
ment than myself. You are right, therefore, Honest Hay, in 
observing the other day to Woodbridge while expressing your 
concern for my situation that I must now think Burr has duped 
me, but you were wrong in supposing I am indebted to you 
for the discovery. I am possessed of it nine months.” 

Again on Tuesday, October 6, 1807, referring 
to the course of the trial, Blennerhassett in his diary 
says: 

“Burr and Martin made a considerable blunder today by 
producing a Major Brow to the discredit of Wilkinson as they 
thought. But the effect only tended to show both equally rivals 
in treason to the State if not to themselves. Burr would greatly 
have preterminated the exhibition of this scene, but it was too 
late; the curtain had risen and Peacham and Lockett stood con- 
fessed in every line of their characters except the compromise 
of their differences.” 

It was a letter written in cipher by Burr to 
General Wilkinson that brought about the arrest 
and the charge of treason. Rumors had become so 
persistent that Wilkinson was obliged to openly 
join the conspirators or denounce them to the home 
government. He felt that Burr had placed himself 
in his power by this cipher letter and transmitted 
it to Jefferson. The letter was largely bombast, 
referring to some expedition, whether an expedi- 
tion against Mexico or to separate the Western 
States was not clear. Wilkinson declared that the 
messenger who brought it and was familiar with 
the plan declared that the plan was to separate the 
Western States. An affidavit of General Eaton was 
procured, outlining the statements which Burr had 
made to him. Jefferson immediately issued a 
proclamation, warning all faithful citizens “who 
have been led without due knowledge or considera- 
tion to participate in the said unlawful enterprise 
to withdraw from the same without delay.” The 
expedition immediately collapsed. Burr had prom- 
ised that he would have 7,000 men at Natchez in 
March. A very few men—30 or 40 in number— 
gathered at Blennerhassett’s island with the idea 
of proceeding down the river and barely escaped 
from the Wood County militia which had gotten 
wind of the gathering. This small gathering was 
seized upon by the Government in the indictment 
as the overt act of war, which it was necessary to 
establish under our constitution to convict of trea- 
son. Burr, himself, was not present on the island 
at the time and it was by reason of that fact that 
he was enabled to escape conviction. 

The record of the trial is amazing. The case 
was heard at Richmond, Virginia, commencing 
May 22, 1807, with John Marshall, Chief Justice of 
the United States and Cyrus Griffin, Judge of the 
District of Virginia, presiding at the trial. A cele- 
brated group of lawyers appeared on both sides. 
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For Colonel Burr, the former Secretary of State, 
Edmund Randolph, John Wickham, Benjamin 
3otts, John Baker, and later Luther Martin. The 
Government was represented by the District Attor- 
ney George Hay, William Wirt and Alexander Mac- 
Rae. The failure of Burr’s expedition, h’s flight 
and capture in Washington County in the territory 
which now comprises Alabama, were on every 
tongue. 

Although comparatively little evidence was 
taken, the stenographic report of the trial aggre- 
gates some 1200 pages. There were only a little 
over two days of testimony and only 12 out of more 
than 150 witnesses for the Government were 
heard. 

The effort of the defense was to turn the trial 
into a political controversy between the Federalists 
and Jefferson. On one occasion, Luther Martin 
spoke for fourteen hours largely in denunciation 
of Jefferson and Wilkinson. 

On the occasion of the savage argument to 
the court over the question as to whether a sub- 
poena duces tecum should issue to the President 
to compel the production of certain government 
documents, an issue which arose prior to Burr’s 
indictment and at a time when the district attor- 
ney had declared that he had no doubt that the 
papers would be received in a few days as he had 
already written for them, Luther Martin, the Fed- 
eral Bulldog as Jefferson called him, shouted: 

“This is a peculiar case. The President of the United 
States has undertaken to prejudice my client by declaring that 
of his guilt there can be no doubt. He has assumed to himself 
the knowledge of the supreme being himself, and pretended to 
search the heart of my highly respected friend. He has let 
slip the dogs of war, the hell hounds of persecution to hunt 
down my friend.” _ : : aa ; 

“And would this President of the United States, who has 
raised all this absurd clamor pretend to keep back papers which 
are wanted for this trial where life itself is at stake—whoever 
withholds information that would save the life of a person 
charged with a capital offense is substantially a murderer, and 
so recorded in the register of heaven.” 


To this William Wirt replied with equal fury: 


“I beg to know, sir, if the course which the gentlemen 
pursue is not disrespectful to the Court itself? Suppose there 
are any foreigners here accustomed to regular government in 
their own country, what can they infer from hearing the Fed- 
eral Administration thus reviled to the Federal judiciary? 
Hearing the judiciary told that the administration are ‘blood 
hounds hunting this man with a keen and savage thirst for 
blood; that they now suppose they have hunted into their toils 
and have him safe.’ Sir, no man, foreigner or citizen, who 
hears this language addressed to the court, and received with 
all the complacency at least which silence can imply, can make 
any inference from it very honorable to the court. It would 
only be inferred, while they are thus suffered to roll and lux- 
uriate in these gross invectives against the administration, that 
they are furnishing the joys of a Mohammedan paradise to the 
court as well as to their client. On our part, we wish only 
a fair trial of this case. If a man be innocent, in the name of 
God, let him go; but while we are on the question of his guilt 
or innocence, let us not suffer our attention and judgment to be 
diverted, and distracted by the introduction of other subjects 
foreign to the inquiry.” 

The prosecution had felt from the start that 
they were battling Marshall as well as Burr. Their 
belief had been strengthened by the decision in the 
Bollman Swartout habeas corpus proceeding when 
Marshall discharged the prisoners, refusing to hold 
them for trial, and used the language that while a 
prisoner could only be discharged when it appeared 
that the suspicion against him was wholly ground- 
less, yet this did not mean that, “the hand of malignity 








may grasp any individual against whom its hate 
may be directed.” 

Despite his protest, the whole country at- 
tributed to the Chief Justice an attempt to charac- 
terize Jefferson by the phrase, “The hand of 
malignity.” 

That feeling was heightened by the appoint- 
ment of Jefferson’s bitter enemy, John Randolph, 
as foreman of the Grand Jury and by certain ob- 
servations made by Marshall in private conversa- 
tion with Luther Martin, Burr’s chief counsel. On 
one such occasion, Blennerhassett records that the 
Chief Justice said, “That it would be difficult or 
dangerous for a jury to venture to acquit Burr how- 
ever innocent they might think him.” And the 
court was reminded of this by Martin in the course 
of his argument at the trial. Again during a game 
of chess with defense counsel Wickham, Marshall 
is reported by Blennerhassett to have said, “Don’t 
you think you will be able to checkmate these fel- 
lows, and relieve us from being kept here three 
weeks more?” Nor was the antagonism lessened 
by the indiscreet action of the Chief Justice in at- 
tending and remaining at a dinner given by Wick- 
ham, at which the prisoner Aaron Burr was a guest 
with the Chief Justice. To add fuel to the flames, 
it was shortly before this time that Marshall pub- 
lished the last volume of his Life of Washington, 
which Jefferson characterized as, “that five volume 
libel” upon himself and his party. 

Add to this the fact that public feeling was 
strong against the prisoner, that Jefferson was 
pushing and advising the prosecution with un- 
seemly personal interest and that the body of jurors 
had in general, expressed themselves as prejudiced 
against the prisoner, and some slight comprehen- 
sion may be obtained as to the feelings with which 
prosecution and defense faced each other on Mon- 
day, August 17, 1807, when the preliminaries hav- 
ing been disposed of, Burr stood up and the indict- 
ment was read. 

“The grand inquest of the United States of 
America for the Virginia District upon their oath 
do present that Aaron Burr. . . being moved and 
seduced by the instigation of the devil, wickedly 
devising and intending the peace and tranquility 
of the same United States to disturb, and to stir, move 
and excite insurrection, rebellion, and war against the 
said United States, on the 10th day of December in 
the year of Christ one thousand eight hundred and six 
at a certain place called and known by the name of 
Blennerhassett’s Island in the County of Wood and 
District of Virginia aforesaid, did compass, imagine 
and intend to raise and levy war, insurrection and re- 
bellion against the said United States and in order to 
fulfill and bring to effect the said traitorous compass- 
ings, imaginations and intentions of him the said 
Aaron Burr. He, the said Aaron Burr afterwards 
. . . with a great multitude of persons . .. toa 
great number to-wit: thirty persons and upward 
did falsely and traitorously assemble and join them- 
selves together against the United States and in 
a warlike and hostile manner array and dispose them- 
selves against the United States and did ordain, 
prepare and levy war against the United States, con- 
trary to the duty of their said allegiance and fidelity, 
against the Constitution, peace and dignity of the said 
United States, and against the form of the act of 
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Congress of the said United States, in such case made 
and provided.” 

The Second Count alleged the same assembling 
and that it started down the river for the purpose of 
seizing New Orleans. 

The taking of testimony had barely commenced 
when it was stopped by the motion of the defense 
to exclude further testimony and to direct an ac- 
quittal of the defendant. The Government, of 
course, had no intimation of the dealings of Burr 
with the British, French and Spanish emissaries. 
It had proved, however, by various witnesses the 
declaration by Burr of his intention to separate the 
Western States, had by a half dozen witnesses 
proven the assemblage on Blennerhassett’s Island, 
the posting of sentinels, the running of bullets, the 
carrying of arms and the hasty embarkation to 
escape the Wood County militia and to get other 
detachments down the river. It expressly admitted, 
however, that Burr was not present at Blenner- 
hassett’s Island on the night of the 10th of De- 
cember, but that he was many miles away. The 
other witnesses, as the Government admitted, could 
simply testify to further détails of the general con- 
spiracy and of Burr’s general plan. The prosecution 
relied on the common law principle that in treason 
all are principals, that he who procures an act oi 
treason is himself guilty though not present at the 
actual commission of the act. It relied on an opin- 
ion of Judge Marshall in which he had said that 
if a body of men be actually assembled for the pur- 
pose of effecting by force a treasonable purpose, 
all those who perform any part, however minute, 
or however remote from the scene of action and 
who are actually leagued in the general conspiracy 
are to be cons:dered as traitors. Burr and the de- 
fense believed this former opinion to be fatal to 
their position and so declared that it was erroneous 
and being merely dicta could be disregarded by the 
Court. “As a_ binding judicial opinion,” said 
Luther Martin addressing the court, “it ought to 
have no more weight than the ballad or song of 
Chevy Chase.” 

Marshall, in his opinion directing an acquittal 
of Burr differentiated between a conspiracy to com- 
mit treason and the treasonable act itself, and held 
that since Burr was not present, he could not be 
convicted of treason. Marshall thereupon com- 
mitted him for trial upon charge of high mis- 
demeanor in connection with conspiracy and di- 
rected that the trial be held in Ohio. Burr, how- 
ever, had been released on bond and shortly after- 
ward fled to England. 

So ended the bitterest political trial that has 
ever been held in this country. In it were involved 
many of the great characters of the time. That it 
ended without a conviction is due in no small 
measure to the political aspect that the case soon 
acquired and to the inability, no doubt, of the Gov- 
ernment to obtain the evidence which later his- 
tory has disclosed. 

The overwhelming weight of evidence shows 
beyond a doubt that Burr conspired with both the 
English and Spanish emissaries in an effort to ob- 
tain their assistance in his revolutionary plans. 
The documents in the British, Spanish and French 
archives have not and cannot be explained away. 
The explanation of his adherents that he was 


merely a swindler and not a traitor is borne out 
neither by his movements nor the testimony of 
those with whom he dealt. Blennerhassett’s diary 
and Burr’s general character, itself, only add to the 
certainty that Burr was a traitor. 





Report of Committee of Confer- 
ence of State Bar Delegates 
on 1932 International Con- 
gress of Comparative 
Law 


The Hague, August 10, 1932. 

1. The International Congress of Comparative 
Law held at the Hague, August 2 to 6, 1932, may 
be pronounced the greatest assembly of the kind 
ever held by our profession. The three prior ones— 
at Chicago in 1893, at Paris in 1901, and at St. Louis 
in 1904—were but small and ephemeral beginnings, 
in comparison. This one (since it has by resolution 
provided for a permanent periodical future) will in 
later chronicles be deemed the First Congress of its 
kind. Alike in numbers of attendance, in countries 
represented, in importance and timeliness of topics, 
and in quality of personnel, it deserved so to be 
termed. 

The twenty topics dealt with (in some 200 re- 
ports) have already been set forth in the February 
1932 number of the American Bar Association 
Journal, and need not be here repeated; they ranged 
from declaratory judgments to nationality of cor- 
porations and protection of minority stockholders. 
The full text of all reports, debates, and resolutions, 
will be printed this winter (in the respective orig- 
inal languages) in six volumes, by Sirey, the Paris 
publisher. 

At this time it must suffice to give a few figures 
and other facts showing the significance of the Con- 
gress. 

2. The personnel was made up mainly on a 
representative basis, i.e. by delegates from national 
committees, bar associations, and law faculties. 

The listed number of delegates was 305; but, 
owing to the imperfect system of registration, prob- 
ably 25 more were actually in attendance. 

Of these 305, the distribution by countries was 
as follows: 

Austria, 3; Belgium, 8; Brazil, 1; Bulgaria, 1; 
Canada, 2; China, 1; Cuba, 2; Czechoslovakia, 12; 
Denmark, 1; Egypt, 4; England, 27; Finland, 2; 
France, 52; Germany, 33; Greece, 1; Hungary, 1; 
Italy, 12; Japan, 3; Netherlands, 17; Norway, 1; 
Poland, 9; Portugal, 3; Rumania, 5; Scotland, 
1; South Africa, 1; Spain, 4; Sweden, 4; Switzer- 
land, 10; Turkey, 1; United States, 72; -Venez- 
uela, 11. 

The total number of countries represented was 
31. The number that had appointed delegations 
was 55; but 24 of these failed to appear,—doubtless 
due to distance and financial obstacles. 

It will be seen that the United States delega- 
tion was the largest (72), numbering more than 
one-fifth of all present. As to relative quality, let 
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others speak; and comparisons would here not be 
appropriate. 

By States, this attendance was distributed as 
follows (representing 24 States in all, in addition 
to the delegation at large) : 

Connecticut, 3; District of Columbia, 4; Flor- 
ida, 1; Hawaiian Islands, 1; Illinois, 9; Indiana 1; 
Louisiana, 4; Maine, 2; Maryland, 1; Massachu- 
setts, 5; Michigan, 3; Mississippi, 1; Missouri, 1; 
New Jersey, 1; New York, 11; North Carolina, 
1; Ohio, 4; Pennsylvania, 6; Philippine Islands, 1; 
South Dakota, 1; Tennessee, 1; Texas, 1; Virginia, 
1; Wisconsin, 1; Unspecified, 1; At Large (prac- 
tising in Paris and London), 6. 

A full list of the names of delegates, showing 
the bar associations represented (so far as listed) 
appears at the end of this report. 

Of the 72 United States delegates, 54 repre- 
sented bar associations or national associations such 
as the American Law Institute and the Compara- 
tive Law Bureau. The remaining 28 represented 16 
university faculties and were distributed as follows: 

Columbia, 1; Duke, 1; Georgetown, 1; Har- 
vard, 3; Illinois, 1; Johns Hopkins, 1; Michigan, 2; 
Northwestern, 6; Pennsylvania, 1; Philippines, 1; 
Princeton, 1; Syracuse, 1; Tulane, 3; William and 
Mary, 1; Yale, 3; Wisconsin, 1. 

3. The significance of the Congress lay, not 
merely in the number of delegates and the range of 
countries represented, but in the quality of the per- 
sonnel. The reports presented for debate had been 
prepared by known experts in each topic, specially 
selected. The delegates attending to debate them 
were fully representative (on the whole) of the 
most competent talent in each country. The United 
States delegates were moved with high respect 
when they found whom they were to meet on com- 
mon forensic ground. There were eminent judges, 
—for example, three lords of appeal from Great 
sritain and a chief justice from Italy. There were 
presidents of bar associations,—for instance, from 
Prag, Montreal, and elsewhere. There were famous 
legal scholars, such as Sir Wm. Holdsworth, of Ox- 
ford, Dr. Josef Redlich of Vienna, and Professor 
Vivante of Rome. There were attorneys-general, 
ministers of justice, prosecutors, counsel of cham- 
bers of commerce, and a great variety of other ex- 
perts. 

Three judges of the Permanent Court of In- 
ternational Justice registered for the Congress; and 
it happened that during the Congress a public ses- 
sion of the full Court was held, to announce its 
judgment on a motion for an injunction in the pend- 
ing litigation between Norway and Denmark over 
the title to the territory of Greenland. This impos- 
ing occasion called forth a packed attendance by the 
Congress delegates. 

4. The preparatory labors of the Executive 
Committee of the International Academy of Com- 
parative Law (which summoned the Congress) 
were enormous and efficient,—in the convocation 
of delegates, in the selection of experts to prepare 
reports, and in the assembling of reports. For this 
achievement all praise is due; and the legal pro- 
fession throughout the world owes to the Academy 
a perpetual debt of gratitude. 

And the social arrangements for entertaining 
the delegates were admirable and extensive, includ- 


ing evening receptions by the Dutch Minister of 
Foreign Affiairs, by the Cities of The Hague and 
Leiden, by the Dutch branch of the International 
Law Association, and the Academy of Comparative 
Law, as well as an afternoon reception by the 
Faculty of Leiden University; at all of which occa- 
sions (except the last) the viands were varied and 
inexhaustible and the wine (including champagne) 
was choice and limitless. 

But the mechanical arrangements for facilitat- 
ing the delegates’ attendance at the meetings were 
strangely inadequate, and gave rise to much disap- 
pointment. No information desk (polyglot or 
otherwise) was provided. No programs were read- 
ily accessible. No signboards indicated the pending 
topics. No interpretation was provided, either writ- 
ten or oral; so that the French language prevailed. 
No adequate cards of registration were provided; 
no hotel addresses of registrants could be ascer- 
tained; no name-badges of registrants, to identify 
them were supplied; and (most astonishing of all) 
no lists of registered delegates were seasonably dis- 
tributed, and then only at the last moment of the 
last meeting, and with numerous imperfections; so 
that it was impossible to know fully during the 
Congress, just who was there; and another lament- 
able result was that, after the Congress was over, 
we found that we had missed dozens of persons 
whom we would have been gratified to meet or 
even to identify. In short, the arrangements for 
the actual deliberations were of the lowest degree 
of efficiency. All of these defects were needless; 
and, had the undersigned had any warning that 
they were impending, he would have risked a deficit 
in his letter of credit and taken means personally 
to cure them, so far as in his power. 

The causes extenuating these defects were, 
first, the unexpectedly large number of delegates 
arriving (300 or more, instead of 150) ; secondly, the 
Academy’s lack of funds for adequate clerical as- 
sistance; thirdly, the Executive Committee’s lack of 
experience in such a Congress (the first in 30 
years); and, lastly, the Committee’s lack of ac- 
quaintance with modern methods of efficiency in 
conducting conventions of this sort. It cannot be 
doubted, however, that the Executive Committee 
learned its lesson. If the next Congress is organ- 
ized by the same hands (as voted by the Congress), 
it will be a “sine qua non” to attach beforehand to 
the Committee some Anglo-American lawyer who 
will consider Anglo-American needs and will be ex- 
perienced in applying the modern methods of effi- 
ciency that are required and usual at such deliber- 
ative assemblages. 

It can only be added that the United States 
members in attendance accepted these shortcomings 
good-naturedly and submissively, as being pre- 
sumably one of the incidents of foreign travel. The 
occasion was so distinguished, so unprecedented in 
our profession’s history, so international in flavor, 
so significant as a forum of world-law, and the en- 
vironment of the Peace Palace and the World Court 
so impressive as to overwhelm all minor consider- 
ations. 

As a milestone of the world’s juridical and pro- 
fessional progress, the Congress was emphatically 
a success beyond all expectation. As a beginning 
towards permanent world-wide cooperation of all 
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branches of the legal profession, it was a forecast 
of a great future. And as a demonstration of the 
capacity and willingness of the United States pro- 
fession henceforth to take its proper part in such 
a movement, it was eminently encouraging. 
Joun H. Wicmore, 
Chairman of Committee.* 


*Note: Four other members of the Conference of Bar Delegates 
Committee were in attendance at the Congress; but owing to the immedi- 
ate separation of all concerned, the Chairman alone has been obliged to 
prepare this report. 


List of Delegates in Attendance 


(Showing residence and organization or institution 
represented.) 


Albrecht, Ralph G., New York, N. Y. Association of 
Bar. 

Beckley, Pendleton, Paris, American Bar Association. 

Boesel, Frank T., Madison, Wisconsin Bar Association 
and University. 

Borchard, Edwin M., New Haven, National Committee, 
Conference of Bar Delegates, Yale University, Association 
American Law Schools. 

Bracken, Alex. M., Muncie, Indiana Bar Association. 

Brown, Grace H., Detroit, Detroit Bar Association. 

Brown, James, Pierre, South Dakota Bar Association. 

Caldwell, Louis G., Washington, Air Law Institute, 
Chicago Bar Association. 

Colvin, H. Milton, New Orleans, National Committee, 
Association American Law Schools, Louisiana Bar Associ- 
ation, Tulane University. 

Coudert, Frederic R., Jr.. New York, N. Y. State and 
City Bar Associations. 

Cox, Theodore S., Williamsburg, William & Mary Col- 
lege. 

_ Deutsch, Bernard S., New York, N. Y. County Bar As- 
sociation. 

Dickinson, Edwin D., Ann Arbor, National Committee, 
Michigan Bar Association and University. 

Donworth, Albert B., Houlton, Maine Bar Association. 
_ _Dreyfous, Felix J., New Orleans, Louisiana Bar Asso- 
ciation. 

: _DuVivier, Joseph, Paris, France, N. Y. State Bar Asso- 
ciation. 

Eder, Phanor J., New York, National Committee, 
American Bar Association, Conference of Bar Delegates. 

Egbert, Lawrence D., Evanston, Northwestern Uni- 
versity. 

Evans, Anne M., St. Louis, St. Louis Bar Association. 

Franklin, Mitchell, New Orleans, Association Ameri- 
can Law Schools, Tulane University. 

_ Gamboa, Melquiadas A., Manila, University of Philip- 
pines. 

_Gibbs, Geo. C., Jacksonville, Fla., Jacksonville Bar As- 
sociation. 

Goble, Geo. W., Urbana, Illinois University. 

_ Graydon, Joseph S., Cincinnati, Cincinnati Bar Associ- 
ation. 

Harper, Donald, Paris, American Bar Association. 

Harper, Raymond, Paris, American Bar Association. 

Harris, Paul, Chicago, Chicago Bar Association. 

_ Havighurst, Harold C., Chicago, Northwestern Univer- 
sity. 

Horack, H. C., Durham, Duke University. 

Hudson, Manley O., Cambridge, Harvard University. 

Hug, Walther, Cambridge, Harvard University. 

Kelleher, Helen B., Boston, Boston Bar Association. 

Kennedy, Gilbert H., London, Eng., New York State 
Bar Association. 

Kocourek, Albert, Chicago, Association American Law 
Schools, Northwestern University. 

_ Kovachy, Julius M., Cleveland, Cleveland Bar Associa- 
tion. 


Lambie, Margaret, Washington, D. C., District of Co- 
lumbia Women’s Bar Association. 

Lee, D. Campbell, London, Eng., American Bar Asso- 
ciation. 

Leuck, Howell, Cleveland, Cleveland Bar Association. 

Lewinsohn, Ruth, New York, National Women Law- 
yers’ Association. 

Levine, Victor, Syracuse, Syracuse University. 

Lippincott, Harold E., New York, N. Y. City Associa- 
tion of Bar. 

Lobingier, Chas. S., Washington, D. C., Comparative 
Law Bureau. 

McBain, Howard L., New York, Columbia University. 

Maggio, Michael J., Williamsport, Pa., Lycoming Bar 
Association. 

Mayer, Carl L. W., Washington, D. C., Congressional 
Law Library. 

_ Mayers, Lewis, New York, N. Y. State Bar Associa- 
tion. . 

Memhard, 

Millar, Robert W., Chicago, Association American Law 
Schools, Northwestern University. 

Nabors, Eugene A., New Orleans, Tulane University. 

Niles, Henry C., York, Pa., York Bar Association. 

Philbrick, Francis S., Philadelphia, Pennsylvania Uni- 
versity. 

_Rhone, Mortimer C., Williamsport, Lycoming Bar As- 
sociation. 

Robinson, Clement F., Augusta, Me., Association of 
Attorneys-General, Cumberland Bar Association. 

Robertson, A. G. M., Honolulu, Hawaiian Islands Bar 
Association. 

Roden, Albert A., Princeton, Princeton University. 

Rogers, Edward S., Chicago, American Bar Associa- 
tion, Chicago Bar Association. 

Sallet, Richard F., Evanston, Northwestern University. 

_ Scott, James Brown, Washington, D. C., National Com- 
mittee. 

; _Seasongood, Murray, Cincinnati, Cincinnati Bar Asso- 
ciation. 

_ Shallna, Anthony O., Boston, Massachusetts Law So- 
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EC. 1. Prefatory Statement. An account of 
the material content of the sources must 
begin with English colonial settlement; it 

must take account of the English common law; 
it must describe the development of an American 
common law; it must sketch the influence chiefly 
of French law and Spanish law, and it must 
describe the development of law in each of the numer- 
ous law generating centers. This story here must be 
highly abbreviated. At the outset, it must be empha- 
sized that there is not simply one system of law but 
that there are as many systems as the number of law 
generating political units. It may, however, be use- 
fully generalized (apart from such law generating cen- 
ters as Louisiana, Porto Rico, and various others, 
which had, before their entrance into the federal sys- 
tem, a system of law based chiefly on French or Span- 
ish law) that the systems of law in the United States, 
in spirit, method, and concrete results, present more 
resemblances than differences and that if it were pos- 
sible to refashion them into a composite whole, they 
would, in form, show an unmistakable family resem- 
blance to English law. 

Sec. 2. The Colonial Period. This period is not 
solely one of mere historical interest. The growth of 
the systems of law in the United States dates back to 
the 1500s, for Spanish influences in the South and 
Southwest, the early 1600s, for English influences on 
the Atlantic seaboard, and the later 1600s, for French 
influence in the Mississippi river region. 

The term Colonial Period, by usage, is usually re- 
stricted to the English settlements and colonies dating 
from 1607, when the first permanent settlement was 
made at Jamestown. Before the Peace of Paris (1763), 
the English colonies were bounded (roughly) by Flor- 
ida, the Allegheny Mountains, and the Province of 
Quebec. This territory was equal to about half the 
area of the present territory of Alaska. The French 
possession was bounded (roughly) by the Allegheny 
and the Rocky Mountains, extending from Hudson Bay 
to the Gulf of Mexico. The Spanish territory com- 
prised the remainder of what is now the continental 
United States, except the Oregon country. Before the 
Treaty of Paris, the order of territorial holdings, in 
extent, was as follows: France, Spain, and England. 

After the Treaty of Paris, France disappears en- 
tirely from our map. The British territory now ex- 





*This article is excerpted from a Report bearing this title (Decem- 
her, 1931) to the International Academy of Comparative Law for the 
International Congress of Comparative Law (The Hague, August 2-6, 
1932). The draftsman of this Report acknowledges the codperation, 
as research assistant, of Miss Esther E. Newton 


tends to the Mississippi River and the Gulf, and Spain 
holds the remainder. 

Forty years later (1803), we find the United 
States in control of all the former British territory, ex- 
cept Florida, including what is known as the North- 
west Territory. France again appears on the map 
holding the territory between the Mississippi River and 
the Rocky Mountains. Spain holds the remainder. In 
the same year, the Louisiana territory passed to the 
United States by purchase, and France again disap- 
peared from the map. 

Fifty years later (1853), we find the map of the 


‘continental United States in territorial area substan- 


tially what it is today. The political influence of 
France over this territory ended in 1803. Spain ceded 
Florida to the United States in 1819. Mexico soon 
after became independent of Spain, by revolution, and 
succeeded to the Spanish territory. Spanish influence 
was the first to come and it was the last to go. 

Sec. 3. Colonial Settlements. The character of 
the colonial governments had a marked influence on the 
early development of colonial law. There were three 
kinds of English colonies: (i) royal provinces (¢.g., 
Virginia) ; (ii) proprietary colonies (e.g., Pennsylva- 
nia); (iii) charter colonies (e.g., Massachusetts). In 
the royal provinces, English law was regarded as hav- 
ing been transplanted to the new world, subject to 
changes made by the Governor and his executive coun- 
cil. In the charter colonies, English law was not re- 
garded as having any direct force of its own. 

The social conditions that favored colonization 
were chiefly: great poverty among the working classes 
in England, a surplus of unemployed capital seeking 
investment, and religious intolerance. 


The colonies may also be grouped according to 


racial stocks, into three sections. 

The northern section was populated chiefly by 
colonists of English descent. The middle section was 
populated by Dutch, Swedes, Germans, and others. 
The southern section was populated by English, Scotch, 
Irish, and Huguenots. In the southern section, the 
English law was an easy and natural transplantation. 
In the northern section, the charters of English liberty 
were regarded as Natural Law, but the remainder of 
English law, for the most part, was only a tradition, 
easily cast off. In the middle section, the political and 
legal conditions cannot easily be described. The Dutch 
claimed and settled the territory called New Nether- 
land. There was also a small Swedish colony. The 
Swedish settlement was annexed by the Dutch in 1655. 
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Later (1664), the English took New Netherland and 
it then became the colony of New York. 

We may here draw attention to a possibility which 
did not happen to fit into the scheme of destiny. New 
York was a wedge between the English colonies to the 
north and to the south. If New York had continued in 
the control of the Dutch until, or near, the American 
Revolution, and if the Code Napoléon had been pub- 
lished in English translation, with the necessary com- 
mentaries based on it, fifty years earlier, it is not im- 
probable that the law today, in all parts of the United 
States, would be a modified Roman law and not a 
modified English law. 

Sec. 4. Law in the Colonial Period. The Eng- 
lish law was too complex and too alien in subject mat- 
ter for a pioneer community, to become at once in any 
large degree the law of the colonies. The social con- 
ditions were simple and the law that began to develop 
was a rude law that seemed to the inhabitants to fit 
the level of their civilization. Competent lawyers were 
few and the books of English law (although few then, 
as compared with the present time) were either not 
available at all, or procurable with great difficulty. At 
no time was even a fairly complete library of English 
law in existence in the colonies. The laws were made 
in general by laymen and, for the most part, the judges 
were laymen. 

No reports of cases were published within the 
Colonial period. Those few available, published vari- 
ously since the Revolution, give a very clear impression 
of the lack of technical literary resources and of the 
legal simplicity of the age. 

In Massachusetts, the celebrated Body of Liberties 
(1641), prepared by a clergyman, was a theocratic 
code. The criminal law was based on the Code of 
Moses. In the Puritan settlements, the Christian Bible 
was frequently invoked in legislation and in judicial 
decision as the true source of law; of law, not as a 
human institution, but as a divine ordinance. At about 
the same time, there were in existence the so-called 
Blue-Laws in Connecticut (1650-1686). 

Lawyers were not in favor. There were acts ex- 
cluding them from the legislature. In Virginia (1645) 
there was an act “expelling mercenary attorneys.” 
Later, however, it was found that without the mer- 
cenary attorneys the trials of cases became too bois- 
terous and (in 1656) the excluding act was repealed. 

Yet, despite the conditions which opposed the cre- 
ation of a logically refined system of law, it is deserv- 
ing of note that many legal inventions were made in 
the colonies. Many of them, in more recent times, 
were re-discovered and then, for the first time, recog- 
nized as important developments. A story of this 
period, unfortunately, remains yet to be written. Much 
of the material still remains in the archives and much 
of it has been lost or destroyed. 

Sec. 5. The Revolution. Due to various influ- 
ences, law in the colonies had already, before the Revo- 
lution, developed on original and independent lines. 
English law nowhere, except, perhaps, in Maryland, 
had any official force. There was considerable legis- 
lation in all the colonies. Legislation meant change. 
English procedure was radically changed in numerous 
ways ; the courts were popular courts ; and among other 
fields of law, the important bodies of rules governing 
property and inheritance were fashioned to fit the eco- 
nomic life of a pioneer people. 

The Revolution widened the breach between Eng- 
lish law and American law. In the late 1700s and 


early 1800s, in various states, by legislation, the cita- 
tion of English decisions was prohibited. Nothing of 
great significance for the law immediately followed 
from the Revolution. The first volume of reports in 
the United States was not published until 1789. This 
may be regarded as one of the most important events 
in the whole history of law in this country. It was 
the starting point of the development of a rationalized 
and coherent system of law. Judge Kent says: “When 
I came to the [New York Supreme Court] bench 
(1798) there were [very few?] reports. The opinions 
from the bench were delivered ore tenus. We had no 
law of our own and nobody knew what it was.” 

There was a natural inclination to turn to French 
law or to Roman law, but there were few judges in 
that period who were able to read foreign languages. 
The Code Napoléon had not yet appeared. Strahan’s 
translation of Domat had appeared in England in 1720. 
Apparently nothing of Pothier was available in English 
before the year 1800. There was wanting a body of 
doctrinal literature dealing with Roman law, or any 
system modeled on it, accessible to the general prac- 
titioner. Against this, the celebrated Commentaries of 
Blackstone were widely known and read in the United 
States. By the year 1800, many, but not yet all, of 
the English reports and important treatises were scat- 
tered about in the various states. 

The period between the Revolution (1776) and, 
roughly, about 1820, may be said to be a dormant era 
in our legal history. The country was growing in 
economic and political importance and the development, 
already in process in the older states, now took a livelier 
tempo, and there began, what may be called, a revival 
of English law. England, with her long judicial his- 
tory, furnished the models for decision of the greater 
bulk of the questions that arose in litigation. There 
was no rival system, since what is not known, for prac- 
tical purposes does not exist. The rancors of the two 
recent conflicts with England were, if not forgotten, 
at least ignored, and the American courts began freely 
to draw on the old fountains of legal knowledge. 

The older and ruder colonial law of the courts 
was soon forgotten. Up to 1820, there were not more 
than eight slender collections of decisions of the colo- 
nial era. In the important colony of Virginia, there 
were fewer than two hundred reported decisions dur- 
ing the entire 169 years of its colonial history. The 
greater part of these were not printed until 1909. The 
quality of many colonial decisions was not of the kind 
that would make any considerable impress, standing 
alongside the then available, technically competent deci- 
sions of the English courts. Legislation, also, began 
quickly to play its part and the models, here again, 
were not often colonial. 

Sec. 6. Reception of English Common Law. 
The extent and character of the reception of English 
law was determined by external influences, among 
others, of (1) availability of statutes, decisions, and 
treatises; (2) legal training of the bar; (3) language; 
(4) national origin of the people; (5) economic condi- 
tions. There is no reason to believe that English law 
was received because of its superiority to Civil law. 
The external influences made that reception inevitable. 
Moreover, there is no reliable proof that either system 
has any superiority over the other. There is much 
reason to believe, on the contrary, that in matters of 
substance, at least in the field of private law, a com- 
posite of the Civil law of Europe does not differ any 
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more widely from the American composite of law than 
the variations among the different states. 

There are, of course, numerous differences of 
form between Civil law and American law. There are 
marked differences in land law, in the separation of 
law and equity, in the recognition of particular insti- 
tutions (e.g., the trust for our law), in the use of 
the jury in trials at law, and in numerous other aspects, 
but yet in the final results of the adjudication of as- 
serted rights among private persons, the results will in 
the end be substantially the same in American law and 
in Civil law. And here, too, it must be recalled, that 
important areas of our law (e.g., Admiralty, Bailments, 
Equity, Wills) were already romanized at the time of 
the reception. 

The reception cannot be treated as a single event. 
It was a series of events, and the story requires a sep- 
arate and detailed account, impossible here, of the 
legal history of each of the forty-eight states. 

These various separate receptions may be grouped 
as follows, as to the states, territories, or colonies in- 
volved: (1) the original thirteen colonies; (2) the 
Louisiana Purchase; (3) the territories under former 
Spanish control; (4) miscellaneous acquisitions. 

The methods of reception varied. We find such 
phrasings as: the common law of England and such 
English statutes “as existed at the time of their [the 
inhabitants’] first emigration” and such others as were 
in use as of June 1, 1774 (Maryland); the colonial 
laws and the common law and such statutes of Eng- 
land as have been in force prior to 1776 (Pennsyl- 
vania); so much of the “common law of England” 
as was applicable to local circumstances (Vermont) ; 
the common law so far as it is consistent with, and 
adapted to, the natural and physical conditions of the 
state and the necessities of the people (Arizona). 

In some of the original states there was no ex- 
press adoption of English common law. In many 
states, there was adoption of the English common law 
by constitution or by statute as of a certain date. These 
dates vary. The earliest date is 1607, and the latest. 
the date of the Revolution, 1776. In other states, 
there is adoption of the English common law without 
reference to any date. 

In states carved out of territories, the former ter- 
ritorial law is adopted without specific reference to 
English common law. In some of these cases it is 
necessary to trace the law sources through several 
successive steps. Thus, for Illinois, the charters of 
law are the following: (1) Virginia Act of Cession 
(1783); (2) Deed of Cession from Vireinia (1784) ; 
(3) Ordinance for the Government of the Northwest 
Territory (1787); (4) Virginia Act of Ratification 
(1788); (5) An Act to provide for the Government 
of Northwest Territory (1789); (6) An Act dividing 
Northwest Territory (1800): (7) An Act dividing 
Indiana Territory (1809); (8) Enabling Act for TI- 
linois (1818); (9) Ordinance Accenting the Enabling 
Act (1818); (10) Resolution admitting Tllinois as a 
state (1818): (11) Constitution of Tllinois (1818). 

In tracing the history of some of the states of 
the Middle West, we encounter the Custom of Paris. 
Thus, until the Jay Treatv (1796) the territory north- 
west of Ohio was governed by French law. In Cali- 
fornia, Spanish law prevailed until 1848, or later. In 
the Colorado country, the miners, in popular meeting, 
framed criminal and civil codes and established their 


own courts. 








We proceed now to consider separately four in- 
stances which stand apart from the rest. 

Sec. 7. Louisiana. Of ‘all the states of the 
United States, Louisiana has a system of law which 
presents the most outstanding differences. 

Louisiana has had a varied political history. In 
the 1600s, the great Mississippi Basin was claimed for 
France by La Salle. For many years to come the 
fact of political control had little significance for law, 
since the extensive territory called Louisiana was 
chiefly peopled by Indian tribes. The city of New 
Orleans was not founded until 1718. 

By the Treaty of Paris (1763) France ceded to 
Great Britain all disputed territory east of the Mis- 
sissippi, except New Orleans. By a secret treaty with 
Spain, France ceded to Spain, New Orleans and the 
territory west of the Mississippi. Spain took posses- 
sion in 1769. By military order, French law was 
abrogated and Spanish law installed. 

By this time, the matter of law was becoming 
somewhat more important. In 1769 the city of New 
Orleans, which was the chief city of the entire South, 
had a population of little more than 3,000. 

Later (1800), Spain retroceded the territory above 
described to France, and soon afterward (1803), 
France ceded the same territory to the United States. 
Nothing of importance had intervened, since France 
had made no effort to change the Spanish law. 

The law in force, therefore, in 1803, in Louisiana, 
was entirely Spanish law, based chiefly on Las Siete 
Partidas (1348), the Fuero Real, the Nueva Recopila- 
cion (1567-1777), and the Léyes de Indias (1680). 
The modern codes of Spain lay many years in the 
future. The detailed history of the many changes 
leading up to the Livingstone Code of 1825 may not 
be recounted here. 

In 1828, it was enacted that all civil law existing 
before the code be repealed. Officially, this seemed to 
put an end to Spanish law, but practically, it was 
otherwise, since the new code did not provide for all 
situations. 

The most striking thing about the law of Louisiana 
is the fact that the primary layer of law was Spanish; 
that there was superimposed upon it through the Liv- 
ingstone Code (based largely, but not entirely, on the 
French code) a layer of supersessive French law, and 
that upon both was laid down a tertiary layer of Amer- 
ican common law. The differences between Spanish 
and French law were simply matters of detail, but the 
difference between either and American common law 
was striking. 

Yet, in spite of the inferior official position of 
French law, it did, in general, predominate in prac- 
tice, for the purely mechanical reason (which we 
have already seen in operation elsewhere), that the 
French materials available in the French code, doc- 
trinal treatises, and decisions of the Court of Cassa- 
tion, were superior. in professional utility and availabil- 
ity, to the materials of Spanish law. 

When Louisiana became a part of the United 
States, it was divided into two parts: the Territory of 
Orleans (nearly the present Louisiana) and the Dis- 
trict of Louisiana. The District of Louisiana became 
settled by immigrants from the eastern American com- 
mon law states. The Territory of Orleans was popu- 
lated by French and Spanish and the influence of the 
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French persisted in a marked degree for about two 
generations. 

Bringing the story of Louisiana quickly and sum- 
marily to a conclusion, we find this general legal situa- 
tion: American law prevails in criminal law and pro- 
cedure, in the law of civil and criminal evidence, in 
commercial law, and in the law of torts, and in the 
public law of officers. Such distinctive features of 
English law as jury trial and habeas corpus were early 
instituted. The civil law prevails in the law of per- 
sons (¢é.g., minority, emancipation, etc.), the law of 
gifts and wills, agency, partnership, bailments, mort- 
gages, contracts, prescription, dotal rights, etc. 

Changes, however, are slowly and silently taking 
place in the corpus of Louisiana law, and these changes 
are a steady approach to what may be called the gen- 
eral (or composite) common law of the United States. 
These changes are masked under a French terminol- 
ogy, which will be the last feature of the system to 
disappear. 

Sec. 8. Texas. It is sometimes asserted by 
Texas lawyers that Texas is an American common 
law state. Others assert that it is fundamentally a 
civil law state. Both views may be correct in differ- 
ent aspects. 

Texas owes its existence to the question of slavery. 
It became an independent republic in 1836, and was 
admitted to the Union as a state in 1845. 

There is a very striking peculiarity in the legal 
history of Texas in this, that while it was peopled 
chiefly by emigrants from Louisiana, Mississippi, Ten- 
nessee, and Kentucky, and that while there was great 
bitterness against the former Mexican government, 
so much of Spanish law survived. 

The reception of American or English common 
law was provided for in the Constitution of the Texas 
republic in 1836, and by an act of the Texas Congress 
in 1840. Yet, only a few years ago, the Texas Su- 
preme Court ruled that no specific decision, either of 
an English or American judge, would dominate a judi- 
cial decision in Texas. 

The effect of the prior constitutional, and later 
legislative, direction amounts onlv to a general mandate 
to look to the entire range of English end American 
law for a rule of decision. When it is recalled that 
there is not only one or two such systems, but as many 
such systems as there are law generating centers, it is 
clear that the Texas courts have a very wide range 
and could incorporate into their law nearly every va- 
riety of common law judicial doctrine outside the lim- 
itations of the federal Constitution and certain specific 
institutions, such as jury trial and habeas corpus. 

The net result is that the following civil law ele- 
ments have survived: 

(1) The community property svstem. The proxi- 
mate derivation of this system in Texas seems to be 
Spanish and not French, although the ultimate origin 
seems to be Germanic. This system prevails, also, 
in Arizona, California, Idaho, Louisiana, New Mexico, 
and Washington (state). It formerly prevailed, also, 
in Arkansas, Florida, Iowa, Mississippi, and Missouri, 
in which states it was abolished by statute. The wide 
appearance of this anti-English law institution in the 
region formerly dominated by France and Spain, is 
a very significant indication that the legal ideas and 
institutions of civil law were more than paper realities 
in this country. 

(2) The abolition of any distinction between law 
and equity in the jurisdiction of the courts, was also 


a feature hostile to the distinctive character of Eng- 
lish common law in that era. : 

(3) The fusion of law and equity in the creation 
and extinction of rights, was an even greater step. So- 
called codes of procedure in other states have attempted 
to abolish procedural distinctions in the pleadings, but 
none of them has succeeded in fusing the law and 
equity of substantive rights. 

(4) Very early, a simplified pleading system was 
introduced, consisting of petition and answer. 

(5) The English common law formalities of con- 
veyancing were at least in part abolished. 

Among other features of change on civil law 
models were the adoption of the Roman lien theory 
of mortgages, recognition of assignment of choses in 
action, and the adoption of certain terminology known 
only to the civil law. Mention here, too, must be 
made of the homestead exemption, first instituted by 
a statute of the Texas republic (1839), later adopted 
in the constitution of Texas (1845), and since then 
widely imitated in other states. 

Sec. 9. Indian National and Tribal Law. The 
federal constitution gives Congress the power to regu- 
late commerce with the Indian tribes. Indians while 
living under tribal organization are not citizens of the 
United States. The chief Indian tribes for legal pur- 
poses are those called the Five Civilized Nations. 
There are also numerous other Indian tribes. There 
was established an extensive domain within the limits 
of the Louisiana Purchase called the Indian Territory. 
This territory was reduced from time to time, and in 
1906, was incorporated into the State of Oklahoma. 

Each Indian nation had a chief executive, a bicam- 
eral legislature, and a system of courts. They had 
the power of legislation and adjudication within the 
limits of the constitution on the same basis as terri- 
torial governments. 

For nearly a century, the United States dealt with 


Indian tribes on the hasis of treaty. In 1871, Congress 


enacted that no Indian nation or tribe in the United 
States should be acknowledged as independent. This 
act did not have the effect of changing the legal char- 
acter of the Tndian trihes and nations. It did. how- 
ever. chance the methods of dealing with Tndian affairs. 

The subject of Tndian law in all its ramifications 
is complex and obscure. but it suffices for the present 
purpose to note that Indian tribal law is a distinct body 
of law differing from any other body of law and that 
it is the oldest body of law on the American continent. 
As to the scone of Indian tribal law. it may be ven- 
eralized that. excent as limited bv statutory law of Con- 
gress or of the states, the legal relations of Indians 
living under tribal organization are governed by their 
own tribal law. This includes. also, the field of crimes, 
with the excention of eight crimes enumerated by Con- 
gress. The total present Indian population is, roughly, 
about 250,000. 

Sec. 10. The Philibhine Islands. When the Phil- 
ippines hecame territorv of the United States govern- 
ment, Snanish law prevailed in all the islands except 
amone the non-Christian trihes. The Philinnines were 
ceded by Snain to the Tlnited States hv the Treaty 
of Paris (1898). Several Snanish codes had heen 
enacted after T.ouisiana hecame United States terri- 
torv. The Philinpines, therefore. renresented a more 
highly develoned and modernized body of Snanish 
law than was in existence in anv of the Spanish pos- 
sessions in the continental United States. The prin- 
cipel Spanish codes extended to the islands controlled 
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by Spain were: Procedure (1881), Commerce (1886), 
Civil Code (1889), and the Hypothecary Code (1893). 
Las Siete Partidas were the common law. 

In broad outline, the effect of American occupation 
has been to introduce American political law, to create 
a new code of procedure, including evidence, based 
on American models, and to leave, in substance, with 
various changes, Spanish private and penal law, includ- 
ing parts of the code of commerce, of the code of 
mortgage law, of waters (1866), and of Spanish rail- 
way law (1877). 

The basic law of the Philippines, at the time of 
American occupation, consisted of the following ele- 
ments: (1) Spanish law, (2) Mohammedan law, rep- 
resented by codes. The principal one is the “Lawaran” 
of the Moros. (3) Malay customary law. An im- 
portant body of customary law is the unwritten law 
called “Lalakai” of the Igorotes. Upon this founda- 
tion was laid down, by general order of American mil- 
itary governors, the Acts of the Philippine Commission, 
and Acts of the Philippine Legislature, a layer of 
American law. 

The Mohammedan law is limited to believers. The 
legal position of tribal customary law is not entirely 
clear. It is recognized by the civil code. Titles are 
based on it and it seems that in other ways, so far as 
concerns tribal life, customary law may be regarded, 
if not an official source, as a veritable compulsory 
source, which the courts do not disregard. 

Sec. 11. Othér Territories and Possessions. The 
chief ones are the following: 

Alaska, Alaska was acquired in 1867. In 1884, 
a civil government was established, whereby the gen- 
eral law of Oregon became the law of the district. In 
1912, Alaska became a territory and the laws of the 
United States were extended to it. 

Hawati. Hawaii was annexed in 1898. A ter- 
ritorial government was established in 1900. Even 
during the Kingdom, the sources of law were chiefly 
American. 

Guam. (Guam became a possession in 1898. <A 
resident military naval officer of the United States 
is in complete control of the government. 

Panama Canal Zone. The basic law is Spanish, 
as changed by a code drafted on the French model, 
and at present, strongly under the influence of Amer- 
ican law in its interpretation. 

Virgin Islands. The basic law is Danish, based 
on a code published at Amalienborg (1906). The 
government is in charge of a governor, appointed by 
the President of the United States. 

Samoan Islands. Part of the Samoan group was 
acquired by the United States by a convention of par- 
tition among the United States, Germany, and Great 
Britain in 1899. The government is by a resident 
United States naval commander. Laws are proclaimed 
by the governor and usually ratified at an annual meet- 
ing of native delegates. It is reported that in 1921 
there was a codification of Samoan law printed in Eng- 
lish and Samoan. This code was not accessible to us. 


Literary Monuments of the Law 


Sec. 12. Legislative Sources. There are printed 


monuments of law for all the important official sources 
of legislative law (both principal and subordinate) 
beginning with constitutions and treaties, and extend- 
ing down through enactments of legislatures, to execu- 
tive and military orders, local governmental ordinances, 
a/lministrative regulations, and rules of court. 








Printed publication is not a necessary element for 
the validity of legislative law, but, in general, printed 
publication precedes the taking effect of legislative law. 
For the superior forms of legislation, the literary mon- 
uments are easily available in professional collections, 
but for many inferior forms of legislation, printed 
literary monuments are not generally readily acces- 
sible and, in some cases, even do not exist (¢.g., village 
ordinances ). 

For any law generating center (¢e.g., states, terri- 
tories), the bulk of legislative law in literary form (ex- 
cluding local governments) is much less than the bulk 
of case law in literary form. The reason for this is, 
that legislative law in this country has confined itself 
chiefly to public law, while case law knows no limits. 
For example, in Illinois, there are 344 volumes of re- 
ports of decisions of the Supreme Court of Illinois, 
and 260 volumes of reports of decisions of the Appel- 
late Court of Illinois. In the same state, all presently 
operative general legislative law may be found in one 
bulky volume. 

The statutory law of the federal government is 
more extensive than the statutory law of any single 
state. New York seems to be the nearest rival. Fed- 
eral legislative law is more extensive, because of con- 
stitutional powers in such matters as interstate com- 
merce, admiralty, bankruptcy, regulation of territories 
and colonial possessions, immigration, and many other 
subjects, where the states either have no power of leg- 
islation, or where their legislation is superseded when 
Congress acts. There are nearly fifty permanent fed- 
eral boards and commissions, the existence of which 
also increases the volume of federal legislation. 

The total legislative output of any law generating 
center would be very extensive, except for revisions 
and consolidations of legislative materials made from 
time to time, excluding so-called private laws, obsolete 
laws, and repealed laws. If all the legislative output, 
from the beginning of state and territorial legislatures 
and of Congress, were to be taken into account, it 
would be a formidable mass, but still falling short of 
the enormous bulk of printed case law. In a count 
made at the Library of Congress, for the period of five 
years preceding 1914, Elihu Root reports that more 
than 62,000 printed statutes were enacted in the United 
States. During the same period, more than 65,000 de- 
cisions of courts of last resort were printed. 

There is an important difference between statu- 
tory law and case law as sources of law. Statute law, 
in litigation, is a local (state) matter. It is rarely nec- 
essary, in litigation where a statute is involved, to con- 
sult the statutes of others states, and especially unnec- 
essary, after the statute has been judicially interpreted. 

It is otherwise, however, with case law. The gaps 
in the law in any state are much greacer than is com- 
monly realized. These gaps are not closed by reliance 
on the simple resort to natural law, the idea of justice, 
or equity, but the effort, first of all, will be made to 
discover a precedent in other states, or in English or 
Canadian decisions. It is not often that the search 
fails, except where a new legal situation is created by 
a new scientific invention (e. g., airplanes, the radio) ; 
and, even here, the courts usually find sufficient an- 
alogical materials to serve their needs. The reports of 
all states, therefore, are important for the development 
of the case law of every other state. 

Codes and Uniform Laws. There are no codes in 
the European sense. There are many so-called “code” 
states, where an attempt has been niade to simplify 
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procedure. Louisiana, as we have seen, has a code of 
substantive and procedural law. This was the first 
codification in the United States; it was based largely 
on French and Spanish legal materials. Georgia was 
the first of the states to attempt a common law codifi- 
cation. Various other states have an urganization of 
statutory law which bears the name “code.” New 
York now has several of such codes, which are the re- 
sult of revision and consolidation. The time is yet far 
off when any state can, or will, attain a true code which 
displaces the vast corpus of case law. 

About forty years ago, there was organized a com- 
mission known as the Commissioners on Uniform State 
Laws. Nearly fifty concrete proposals of legislation 
have been presented to the various legislatures. The 
most successful of these in adoptions are the Negotia- 
ble Instruments Act, the Sales Act, the Warehouse Re- 
ceipts Act, the Bills of Lading Act, and the Stock 
Transfer Act. The commercial acts seem to have suc- 
ceeded better than those dealing with matters which 
may remain local law without detriment to interstate 
transactions. It cannot be doubted that the quality of 
these proposed acts is much superior to that of the 
average bill which finds its way to the legislative cal- 
endar. 

Official and Non-Official Publication. In general, 
the non-official legislative publications are preferred by 
the profession, especially if their contents are officially 
certified. As so certified, they stand equal before the 
courts in recognition. One reason for this preference 
of the profession is that private enterprise succeeds 
better in the important matter of timely printing, at 
least so far as concerns the permanent editions of statu- 
tory law. There is no private competition in the pub- 
lication of temporary advance issues of statutes called 
“slip laws” or of session laws. A useful form of un- 
official editions of statutes is that with annotations deal- 
ing with judicial decisions bearing on the various parts 
of the statutes, together with historical notes of legis- 
lative history. 

The varieties of all legislative publication, official 
and non-official, and the varieties of legislative agen- 
cies, are sufficiently complex to require of the lawyer 
special skill and knowledge to master them. 

It needs to be observed that the field of applicable 
statute law is not limited to America, but also includes 
(with limitations as to time and character) English 
statutes adopted as a part of the common law. 

Sec. 13. Sources of Case Law. All American cases 
and all English cases (within the purview of the Amer- 
ican reception of English common law) are reposi- 
tories of law which may be drawn upon in litigation in 
all law generating centers. No other country in the 
world has so extensive an apparatus of legal sources. 

The mass of cases, regardless of their obligatory 
force, which are now habitually used in practice, is so 
extensive that few, if any, practitioners find it possible 
to possess them. This has led to the growth of great 
central law libraries, especially in the larger cities. 

A computation in 1917, showed 17,000 volumes of 
American reports and 7,000 volumes of English re- 
ports. In the year 1914-15, it was estimated that 175,- 
000 pages of American reports had been published. 
The West Publishing Company estimated that on Jan- 
uary 1, 1928, there were 1,426,000 state and federal 
cases. Dean (now Mr. Justice) Stone estimated that 
by the year 2023, based on the then growth, there would 
be 1,850,000 volumes of American reports and 550,000 






volumes of statutes. A table of abbreviations of re- 
ports and reporters in this country shows 724 distinct 
series of reports, of which 400 bear the name of the 
reporter. 

In the year 1850, there were about 1,000 volumes 
of American reports, as against about 5,000 volumes 
in 1900, and about 30,000 volumes in 1931. But it 
must be explained that the rapid increase in reports, in 
large part, is due to the various parallel reports that 
began to be issued since the year 1870. It must also 
be recalled that there are forty-eight states, four terri- 
tories, and a federal system, each of which has one or 
more series of reports. 

The greater part of this bulk is accounted for by 
the parallel reports, consisting of annotated reports, 
state-group reports, and special subject reports. Off- 
cial reporting began in 1803, and official reporting is 
now found in nearly all the law generating centers. The 
parallel reports, published by private enterprise, in 
their various forms, serve a professional need. The 
best known of these, the National Reporter System, is 
superior to the average of official publication in prompt- 
ness of publication of cases, in accuracy, and in com- 
pleteness. Each of the varieties of reports serves a 
professional need and all of them are in wide profes- 
sional use. 

So great a mass of printed material could not be 
dealt with unless there existed various devices to make 
it accessible. The principal device, naturally, is the 
Digest of cases. The most extensive and important 
one of these now runs into 133 bulky volumes. There 
are numerous other auxiliaries, each one having a spe- 
cial use and value. An ingenious device called the Key 
Number has developed, whereby distinct propositions 
of law are given a permanent number, so that it is pos- 
sible (depending on the publisher’s success in classifi- 
cation and distribution) to find all the cases on any 
question to be investigated. 

The complexity in bulk and detail of the case ma- 
terial and the auxiliary finding apparatus in the United 
States is known in no other country. It has developed 
need of a special skill in searching out the case ma- 
terial. There are now many books under some such 
title as “How to Find the Law.” Many of the law 
schools give courses of instruction dealing with the 
mechanical side of our law. It is unquestionably a mat- 
ter of the highest practical importance. 

Treatises and Encyclopedias. The spirit of mass 
production in publishing reports of cases does not fail 
us in the publication of secondary materials of the law. 
There are few important practical topics, if any, that 
are not represented by one or more, and sometimes 
easily a dozen, treatises. Treatises do not have official 
recognition and in some courts are rarely cited. They 
have a persuasion according to the fame of the author 
and the professional value of the book. There are not 
perhaps more than a dozen treatises which have attained 
by general acceptance of the leaders of legal thought, 
a rank equal to some of the older and venerated Eng- 
lish texts. As to treatises, it may be said that they are 
more used than acknowledged. 

There are various encyclopedias, and one of the 
latest of these (still uncompleted) already runs into 55 
large volumes. Opinions differ as to the reliability of 
the textual materials of encyclopedias, but it cannot be 
doubted that they have considerable professional value : 
nor can one withhold admiration for the great industry 
and skill of the editors in collecting and marshaling the 
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case materials, as shown in the best examples of such 
works. 

The American Law Institute. In 1923, there was 
organized the American Law Institute. This probably 
will be always regarded as a significant date for the 
history of our law. The Institute is endowed with 
ample funds and it has undertaken to restate American 
law in such important fields as Contracts, Torts, 
Agency, Property, Conflict of Laws, Business Associa- 
tions, and Trusts. Its object is not to draft a code. 
It does not even seem to be assumed that the restate- 
ments will be offered to legislatures for adoption. The 
Institute owes its origin to wide professional conscious- 
ness of the difficulties and complexities of American 
law, and especially the heavy cost to society which re- 
sults from the chaotic form of our law. The aim of 
the Institute is to produce restatements of our law 
representing the prevailing (usually) rule or doctrine 
of the courts in the United States in the fields to be 
restated, of such authority, due to the eminence and 
skill of the draftsmen and their advisers, that the re- 
statement will be accepted by the bench and the bar as 
having a prima facie validity, in effect, putting the 
burden of research on parties to litigation who main- 
tain a position opposed to the restatement. At this 
time, no finally approved restatement has yet been re- 
leased. In view of that fact, no reliable estimate can 
now be made of the professional value or success of 
this notable undertaking. 





Washington Letter 


1226 National Press Bldg., 
Washington, D. C., Sept. 12, 1932. 


Reconstruction Finance Corporation 


HE Reconstruction Finance Corporation made 

public August 29, 1932, a circular of informa- 

tion giving detailed directions for applications 
for loans to finance self-liquidating construction 
projects under the Emergency Relief and Construc- 
tion Act of 1932. The circular, including a form of 
application summarizing the informational require- 
ments, is “Circular No. 3.” Because of diversity of 
projects eligible under these loans, the Corporation 
has issued no application blanks and the circular 
sets forth what data are required. Loans for the 
refunding or refinancing of obligations already out- 
standing are not within the purposes of the Act. 

Under the heading “Eligible Borrowers and 
Purposes of Loans” the circular lists the following, 
together with the conditions under which loans may 
be made: 1. Loans to States, Municipalities, etc. 
2. Loans to Regulated Housing Corporations. 3. 
Loans for Privately Owned Projects devoted to 
Public Use. 4. Loans for Protection and Develop- 
ment of Forests, etc. 5. Loans for Publicly Owned 
Bridges Supported in Part by Taxation. 

A self-liquidating project is defined in the Act 
as follows: “ a project shall be deemed to be 


self-liquidating if such project will be made self-sup- 
porting and financially solvent and if the construc- 
tion cost thereof will be returned within a reason- 
able period by means of tolls, fees, rents, or other 
charges, or by such other means (other than by 





taxation) as may be prescribed by the statutes 
which provide for the project.” 

Applications for Loans should be made in writ- 
ing to the Reconstruction Finance Corporation at 
its office at 1825 H Street N. W., Washington, D. C. 
Circular No. 3 sets forth the general information 
which must be included in the application. Three 
signed copies of each application, complete with 
appropriate maps, plans, specifications and all other 
data and memoranda necessary to a full examina- 
tion of the project, must be submitted. 


State Regulation of Motor Carriers 


Private contract carriers have appealed to the 
Supreme Court of the United States from the de- 
cision of the Federal District Court for the South- 
ern District of Texas, holding valid the Texas stat- 
ute of 1931 declaring the business of operating as 
a motor carrier for hire to be a business affected 
with a public interest and requiring contract car- 
riers to secure permits and comply with regulations 
of the State Railroad Commission before they may 
use the highways. 

The case was docketed August 30, under the 
title Stephenson et al. vs. Binford et al. The ap- 
peal of the contract carriers is taken from the de- 
nial of a permanent injunction against enforcement 
of the provisions of the statute applying to the 
appellants. 

The provisions of the Texas statute, the ap- 
pellants claim, are tantamount to compelling them 
to dedicate their property to public transportation 
before they can operate their motor vehicles as 
carriers for hire on the highways of the State. The 
business of contract carriers is in no sense “a busi- 
ness affected with a public interest,” it is urged. 
“The legislature cannot by mere legislative declara- 
tion convert appellants’ purely private business into 
one affected with a public interest, so as to be able 
to control and regulate it.” 

The lower court declared that “those engaged 
generally in the unregulated business of the car- 
riage of goods for hire, may not, merely because 
they carry usually for single individuals and upon 
special terms, by invoking the Fourteenth Amend- 
ment, maintain the right to continue to do such 
business on the public roads, against the will of the 
State asserted by statute that they shall not do so.” 

In their appeal, the contract carriers complain 
that the law, as applied to them, denies them due 
process of law and the equal protection of the laws, 
in contravention of the Fourteenth Amendment. 


Economy in the Department of Justice 


In a circular to all Department of Justice offi- 
cials, under date of August 10, 1932, the Attorney 
General invited attention to the need for the most 
diligent efforts to prevent waste and insure the 
economical use of current appropriations to enable 
the Department of Justice to discharge its func- 
tions without a deficiency. Calling attention to the 
fact that the present fiscal year presents a need for 
even stricter economy than the last fiscal year, the 
Attorney General states: “We cannot allow the 
public business to suffer nor let crime go unpun- 
ished, but with reduced appropriations the strictest 
economy is required.” 

The Government’s civil litigation includes the 
defense of suits brought against the United States 
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to obtain money from the Treasury, and the prose- 
cution by the United-States of suits to recover 
moneys due it. “It is obvious,” says the Attorney 
General, “there can be no relaxation in this field. 
There is no economy in failing to defend vigorously 
claims against the Treasury, nor in failing to col- 
lect moneys due the Government. 

“There has been no reduction by Congress in 
the civil litigation of the Government. On the con- 
trary, during the last session there has been enacted 
the usual grist of measures granting jurisdiction to 
the federal courts to entertain claims against the 
Government, and the public building program has 
enlarged rather than reduced the civil litigation be- 
gun by the Government. Not only has there been 
no repeal of any federal criminal statutes, but new 
laws have been enacted defining new offenses 
against the Government.” 

Under the heading “Economy in Criminal 
Prosecutions,” the Attorney General states: 

“There are two types of federal criminal stat- 
utes, one intended to protect the functions of the 
Federal Government, and the other involving no 
protection to federal functions, but enactments by 
Congress under its authority to regulate commerce 
and establish postoffices, intended to supplement 
and aid state authorities in the suppression of crime. 
The latter type includes such laws as the Dyer 
Act, punishing the transportation of stolen motor 
cars, the Mann Act, the act prohibiting the use of 
the mails to defraud, and the recent act prohibiting 
the transportation in interstate commerce of kid- 
naped persons. 

“Acts constituting offenses against the second 
type of federal statutes are also offenses against 
state criminal laws, and the criminals are subject 
to prosecution in both state and federal courts for 
substantially the same acts. It is not always neces- 
sary in the public interest that such offenders be 
prosecuted by both jurisdictions and subjected to 
double punishment for the same act, and in such 
cases the question arises as to which jurisdiction 
should take charge of the prosecution, and whether 
the offense is one primarily for the state or federal 
government to deal with. 

“There has been too great a tendency in recent 
years to assume for the Federal Government pros- 
ecution of offenders who properly should be prose- 
cuted in the state courts. Under the Dyer Act, 
enacted primarily to aid state governments in 
breaking up rings of commercial auto thieves, many 
minor cases which should have been dealt with by 
the state authorities have crept into the federal 
courts. Under the Mann Act, directed chiefly at 
white slave traffic, many non-commercial cases of 
ordinary immorality, belonging in state tribunals, 
have been drawn into federal jurisdiction. The re- 
cent act of Congress punishing the transportation 
of kidnaped persons in interstate commerce was 
intended merely to aid and supplement the state 
authority. The Federal Government is not involved 
at all unless there is reason to believe that a trans- 
portation in interstate commerce has occurred. The 
primary responsibility for the detection and pun- 
ishment of kidnapers rests with the state govern- 
ments.” 

The Attorney General directs the officials of his 
department to “avoid, however, carrying the effort 








at economy to the point of actual inefficiency in 
the defense or prosecution of government civil cases 
or of allowing guilty persons to escape justice.” 


Limiting the Jurisdiction of the Federal Courts 


On September 9, 1932, Honorable Howard B. 
Lee, Attorney General of West Virginia, delivered 
an address before the International Association of 
Insurance Counsel, at White Sulphur Springs, W. 
Va., on the subject “Recent Attempts to Limit the 
Jurisdiction of Federal Courts.” 

After briefly reviewing the various bills pend- 
ing before Congress, he stated: 

“These attempts to take from.our Federal 
courts their jurisdiction in ‘controversies between 
citizens of different states’; to fix the citizenship 
of corporations in any State in which they may do 
business; to deprive Federal courts of their power 
to enjoin under the due process clause of the Four- 
teenth Amendment, strike at the very heart of our 
constitutional structure, and are a determined re- 
newal of the 140-year-old struggle to destroy the 
constitutional rights which our Federal courts have 
protected since the adoption of the Constitution. 

“If these attempts succeed there will remain 
no guardian of our present constitutional guaran- 
ties, and the development of our national life will 
have reached its limit. In other words, the enemies 
of our constitutional system will have accomplished 
by the deadly process of erosion what they have 
failed to accomplish in nearly a century and a half 
of direct attack.” 

Speaking of the diverse citizenship clause of 
the Constitution, Attorney General Lee stated: 

“The benefits derived from the exercise of this 
constitutional authority by our Federal courts have 
been of incalculable value; it has insured the sanc- 
tity of private contracts; secured that uniformity 
of judicial decision throughout the Union in all 
matters relating to contracts, agency, insurance, 
negotiable instruments, torts, etc., which has welded 
these United States into a single nation; built up 
and fostered our present great development of in- 
terstate commerce; kept open the channels for the 
uninterrupted flow of capital from one State to 
another for investment purposes; and sustained 
the public credit everywhere.” 

With reference to the proposed measure to pre- 
vent Federal courts from enjoining the operation of 
an order of a State administrative board fixing pub- 
lic utility rates, he stated: 

“If this proposed legislation is enacted, and 
should be held constitutional, it will bring about 
three far-reaching results: (1) the insecurity of 
utility investments will so depress the market value 
of all outstanding utility stocks and bonds as to 
seriously affect the financial structure of the coun- 
try; (2) it will likewise prevent any future invest- 
ments in such securities, to the consequent injury 
of the general public; (3) of necessity, it will force 
socialistic public ownership of all future utility 
development, exactly what the radical proponents 
of this legislation desire. : 

“However, I am not alarmed by any of these 
legislative proposals. Despite a contrary opinion 
held by some eminent authorities, 1 am not ready 
to concede the constitutionality of these proposals. 
As said by Hamilton, the Constitution does not 
contemplate its own overthrow... .” 


(Continued from page 650) 

General subject for discussion: 
which face Bar Examiners.” 

Addresses by: 

Albert J. Harno, President, Association of 
American Law Schools, “Lights and Shadows in 
Qualifications for the Bar.” 

Alfred Z. Reed, Director of the Carnegie Foun- 
dation for Advancement of Teaching, “The Oppor- 
tunities of a Board of Bar Examiners.” 

William Harold Hitchcock, Chairman of the 
Massachusetts Board of Bar Examiners, “Some Re- 
cent Bar Examination History in Massachusetts.” 

2:00 P. M. 
Round Table Conferences 

1. Overcrowding of the Bar and Repeaters. 

Discussion by Mr. Stanley T. Wallbank of Col- 
orado, and others. 

2. The Necessity for and Nature of Qualifica- 
tions for Admission to the Bar. 

Discussion by Mr. John Kirkland Clark, Chair- 
man of the Section of Legal Education and Admis- 
sions to the Bar of the American Bar Association 
and Chairman of the New York State Board of Law 
Examiners, Mr. A. G. C. Bierer, Jr., of Oklahoma, 
and others. 

3. Character Investigation and 
of the Junior Bar Plan. 

Discussion by Mr. Robert T. McCracken, 
Chairman of the County Character Committee of 
Philadelphia County, Judge William Clark of the 
United States District Court for the District of New 
Jersey, and others. 

4. Examination Technique. 

Discussion by Mr. Charles P. Maxwell, Exam- 
iner for the Pennsylvania State Board of Law Ex- 
aminers, Dean Charles Clark of Yale University 
School of Law, Professor Philip Halpern of the 
University of Buffalo Law School, and others. 


“Problems 


Examination 


Tuesday, October 11 
10:00 A. M. 


Report of the Secretary-Treasurer. 

Appointment of Nominating Committee. 

Presentation and discussion of permanent by- 
laws of the organization. 

Presentation and discussion of desirability of 
including an examination on legal ethics in all bar 
examinations. 

Discussion of national accountancy examina- 
tions by a representative of the American Institute 
of Accountants. 

New Business. 

Election of Officers. 


Program of the Twenty-Sixth Annual Meeting of 
the National Association of Attorneys General 


The Jefferson Room, Mayflower Hotel 


Monday, October 10, 10 A. M. 


Conference called to order by the President: 
Clement F. Robinson, Attorney General of Maine. 
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Report of Secretary-Treasurer: Ernest L. Av- 
erill, Deputy Attorney General of Connecticut. 

Report of Executive Committee as to new Con- 
stitution. 

Discussion. 

President’s Address: The International Con- 
ference on Comparative Law held at The Hague, 
Holland, August 2-6, 1932. 

Address by Clarence E. Martin, Martinsburg, 
W. Va., representing the American Bar Association. 

Address by Hon. Seth W. Richardson, Assist- 
ant Attorney General of the United States. 

Discussion. 


Recess. Luncheon of members of Association 
and Guests. 
2:30 P.. M. 

Extradition : 

Report of the Committee of the Association ap- 
pointed at 1931 Annual Meeting, Joseph E. War- 
ner, Attorney General ot Massachusetts, Chairman. 

Remarks by representative of National Confer- 
ence on Uniform State Laws. 

Discussion. 

Address: The Attorney General as a Law En- 
forcing Official, James M. Ogden, Attorney General 
of Indiana. 

Discussion. 


Tuesday, October 11, 10 A. M. 


The Interrelation of Federal and State Govern- 
ments, in Taxation and other Respects: 

Report of the Committee of the Association, 
Thomas E. Knight, Jr., Attorney General of Ala- 
bama, Chairman. 

Discussion. 

Address. (To be announced.) 

Appointment of Committee on Nominations. 
Appointment of Committee on Resolutions. 
2:30 P. M. 

Address. (To be announced.) 

Discussion. 

Report of Special Committee on Resolutions on 
the death of Honorable George M. Napier, Attor- 
ney General of Georgia, former President of this 
Association. 

Report of Committees on Nominations and 
Resolutions. 

Discussion, Election of Officers, Adjournment. 


7:30 P. M. 
Dinner tendered by the Federal Bar Associa- 
tion, —————— Hotel. 


International Association for the Protection of 
Industrial Property—American Group 


Annual Luncheon Meeting, Mayflower Hotel, 
Wednesday, October 12, 1932 
12:30 P. M. 
Report by Henry M. Huxley, President of the 
American Group, on recent Congress, held in Lon- 


don, at which he was a delegate. 
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Committee reports and recommendations. 
Election of Officers. 


The American Group, formed to enlarge the 
protection accorded to inventions, marks and de- 
signs, and to procure the adoption of laws and 
agreements relating to such protection, has met an- 
nually for the last three years in conjunction with 
the meeting of the American Bar Association. 

Members of the American Bar Association, 
who may be interested, are cordially invited to at- 
tend the luncheon and meeting, and reservations 
may be made upon request to the Executive Secre- 
tary of the American Bar Association, 1140 N. Dear- 
born Street, Chicago, III. 


Conference on Personal Finance Law 
The annual luncheon meeting will be held at 
the Willard Hotel on Tuesday, October 11th, at 
12.30 P. M. Chairman in charge of arrangements, 
R. F. Camalier, 712 Tower Building, Washington, 
B.C. 


Meetings of Law School Alumni Associations and 
Legal Fraternities 
The following Law School Alumni Associa- 
tions will hold Luncheon meetings in Washington. 
The Chairmen in charge of arrangements whose 
names are given will furnish more complete infor- 
mation upon request. 


Thursday, October 13th, 12:30 P. M. 
University of Chicago Law School Alumni, 
George Maurice Morris, American Security Bldg., 





Washington, D. C. Hotel Mayflower, Jefferson 


Room. 
Thursday, October 13, 1:00 P. M. 
Georgetown Law School, Hugh J. Fegan, 
Georgetown Law School, 506 E. St. Northwest, 
Washington, D. C. Cosmos Club. 
Friday, October 14th, 12:30 P. M. 


Columbia Law School Alumni, Henry D. Wil- 
liams, 225 Broadway, New York City. Hotel May- 
flower, Chinese Room. 

Cornell Law Association, William L. Ransom, 
40 Wall St., New York City. Hotel Mayflower, 
Room 236. 

George Washington Law School, William C. 
Van Vleck, George Washington University, Wash- 
ington, D. C. Assembly Room, Cosmos Club. 

Harvard Law School Alumni, Robert N. Miller, 
Southern Building, Washington, D. C., Hotel May- 
flower, Ball Room. 

University of Iowa Law School Alumni, Jesse 
A. Miller, Equitable Building, Des Moines, Iowa. 
Hotel Mayflower. 

University of Michigan Law School Alumni, 
Frank M. Parrish, Department of Justice, Washing- 
ton, D.C. Hotel Mayflower, Garden. 

University of Pennsylvania, Society of the Al- 
umni of the Law Department, Edgar S. McKaig, 
1421 Chestnut St., Philadelphia, Pa. Hotel Wash- 
ington. Rose Room, Roof. 

University of Virginia Alumni, Randall T. El- 
liott, 1331 G Street, Washington, D. C. Hotel 
Shoreham. 

Yale Law School Alumni, Charles E. Clark, 
Yale University Law School, New Haven, Conn. 
Hotel Mayflower, North Room. 
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The following Legal Fraternities will hold 
meetings in Washington at times and places men- 
tioned : 

Delta Theta Phi, Horace L. Lohnes, Munsey 
Building, Washington, D. C. Hotel Shoreham, 
Palm Room, Friday, October 14th, 7:30 P. M. 

Phi Delta Phi, Laurence W. DeMuth, 2123 
Fourth St., Boulder, Colorado. Hotel Mayflower, 
Chinese Room, Friday, October 14th, 6:30 P. M. 
Dinner. 

Phi Delta Delta, Miss Corinne Quarles, 1514 
17th St., Washington, D. C. Hotel Mayflower, Gar- 
den, Friday, October 14th. Breakfast 8:00 A. M. 

Iota Tau Tau, Miss Merzie G. George, 622 
State Life Bldg., Indianapolis, Ind. Hotel Grace 
Dodge, Thursday, October 13th, 8:00 A. M. Break- 
fast. 

Gamma Eta Gamma, John M. Hoffman, Jr., 507 
E Street, N. W., Washington, D. C. Hotel May- 
flower, Friday, October 14th, 12:30 P. M. Luncheon. 

Sigma Nu Phi, Carlyle S. Baer, 1755 Q St., N. 
W., Washington, D. C. Hotel Mayflower, Garden, 
Friday, October 14th, 6:30 P. M. Dinner. 

The Texas members of the American Bar Asso- 
ciation will hold a luncheon meeting in the Jeffer- 
son Room, Hotel Mayflower, Friday, October 14th, 
12:30 P. M. Chairman of Arrangements, Harry P. 
Lawther, Tower Petroleum Bldg., Dallas, Texas. 





Deaths of Members Reported 


The Journal publishes with regret the death of the fol- 
lowing members: 

William C. Hungerford, of the firm of Kirkham, Coo- 
per, Hungerford & Camp, New Britain, Conn., on June 
25th. Mr. Hungerford had been a member for the past 
five years. 

Judge Samuel H. Kinsley, Colorado Springs, Col., on 
June 13th. Judge Kinsley had been a member since 1915. 

William M. Williams, of the firm of Will’ams, Myers 
& Quiggle, Washington, D. C., on March 30th. Mr. Wil- 
liams joined the Association in 1923. 

Samuel D. Friedman, Chicago, IIl., who joined the Asso- 
ciation five years ago, on July 20th. 

John L. Rupe, who joined the Association nearly thirty 
years ago, on May 24th. “Mr. Rupe lived in Richmond, 
Ind. 

Henry E. Bellew, of Boston, Mass. on February 10. 
Mr. Bellew had been a member for the past sixteen years. 

Percy G. Bolster, of Boston, Mass., on May 22nd. 
Mr. Bolster joined the Association in 1911. 

George W. Mathews, of Boston, Mass., a member for 
the past ten years, in July. 

Charles T. Flynn, of Fitchburg, Mass., on July 15th. 
Mr. Flynn had been a member since 1923. 

Clarke E. Baldwin, a member of the firm of Baldwin & 
Alexander, Adrian, Mich., on April 5th. Mr. Baldwin 
joined the Association in 1909. 

Stewart Hanley, of Detroit, Mich., a member since 1921, 
on Sept. 25, 1931. 

Egbert M. Hofmann, of Detroit, Mich., died last 
March. 

Frank D. Adams, General Solicitor of the Oliver Iron 
Mining Company, of Duluth, Minn., in January of this 
year. Mr. Adams had been a member for the past twenty 
years. 

Luther L. Tyler, of Picayune, Miss., on July 16th. 

Hon. Irvin V. Barth, a member of the firm of Barth 
& Baron, of St. Louis, Mo., on Nov. 13th, 1931. Mr. Barth 
had been a member for the past twenty years. 

Russell M. Everett, senior member of the firm of 
Everett & Rook, Newark, N. J., and a member of the 
Association since 1923, on July 20th. 

Morrison H. McMath, of Glen Ridge, N. J., a member 
for the past five years, died in February. 





John M. Daly, of Philade!phia, Pa., who joined the 
Association in 1924, on July 4th. Mr. Daly was senior 
member of the legal firm founded by his father in 1876, 
and was associated with his three brothers. 

E. H. Seneff, General Solicitor of the Pennsylvania 
Railroad Company, Philadelphia, Pa., on May 30th. Mr. 
Seneff had been a member for the past twenty years. 

A. Scott Bullitt, of Seattle, Wash., a member of the 
Association since 1924, on April 10th. 

Hon. Charles Hartzell, of the firm of Hartzell, Kelley 
& Hartzell, San Juan, Porto Rico, and a member since 
1917, in April of this year. 

Alfred E. Wilkinson, of Austin, Texas, who joined the 
Association in 1923, on July 15th. 

Burwell K. Marshall, Louisville, Kentucky, on July 1, 
1932. Mr. Marshall had been a member of the Association 
for eighteen years. 

Mr. Justice Emory A. Walling, of the Supreme Court 
of Pennsylvania, and a member of the American Bar As- 
sociation since 1914, on December 30th, 1931. 

A. S. Halsted, Los Angeles, Calif., on July 2ist. Mr. 
Halsted joined the Association in 1915. 

Nicholas Bowden, of San Jose, Calif., a member of 
the Association for the past ten years, on January 23rd. 

Lewis R. Bond, of Morrisville, Pa., on June 5th. Mr. 
Bond became a member of the Association in 1917. 

George E. Holmes, a member of the firm of Olcott, 
Holmes, Glass, Paul & Holmes, New York City, on June 
2nd. Mr. Holmes had been a member for more than 
twenty years. 

Gate S. Hill, of Albany, Oregon, a member since 1913, 
on May 4, 1932. 

Albert H. Tanner, of Portland, Oregon, who joined 
the Association in 1928, on May 8th. 





Letters of Interest to the Pro- 


fession 
A Proposal to Appoint State Judges 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 


The California Lawyers’ Association of Los Angeles 
recently received from its committee on the selection of 
judges, a report, which, after noting that judges are ap- 
pointed and not elected in all of the world except the 
Cantons of Switzerland and the States of the United States, 
proceeded to recommend for the selection of judges im 
California a rather unique plan, the chief points in which 
follow: 

1. Judges of all courts of record to be appointed by a 
committee consisting of the Chief Justice of the Supreme 
Court, The Attorney General of the State, and the Presi- 
dent of the State Bar of California, which is a public cor- 
poration, an arm of the state. 

2. An Examining Board to be established, composed 
of members of The California State Bar, five in number, 
one to be elected each year by ballot, by mail, by the mem- 
bers of the said Bar at the same time the members of the 
Board of State Bar Governors are elected. 

3. Said Examining Board to examine candidates for 
judicial appointments at stated times and places to deter- 
mine whether they are qualified as to legal and general 
knowledge and education, to inquire into their records, 
experience and general fitness for the positions sought, 
including both financial and intellectual honesty, efficiency, 
judicial temperament and other qualifications necessary or 
desirable from the viewpoint of the state and its people. 
For this purpose said Board is to have power to call and 
examine witnesses, take and consider depositions and affi- 
davits. 

4. Candidates for judicial appointment having success- 
fully passed the tests before said Board shall be placed upon 
the proper lists, there being four of them, of eligible per- 
sons, the qualifications of each list to vary as the require- 
ments for judicial duties vary. There shall be four separate 
lists of persons eligible for appointment: 1. For appointment 
to the Supreme Court. 2. For appointment to the District 
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Courts of Appeal. 3. To the Superior Courts. 4. To the 
Municipal Courts and to any other courts of record that 
may be established. Names should remain on said lists for 
a reasonable period of years but not permanently. 

5. All appoirtments for regular terms and to fill va- 
cancies must be made from these lists. Qualified candidates 
living within the territory served by the court to which the 
appointment is to be made should be preferred to those 
resident elsewhere, and a suitable preference should be 
given to judges seeking re-appointment, but judges should 
be required to demonstrate their fitness for re-appointment 
by keeping on the proper lists of those qualified. 

The examinations and tests should be no more dis- 
tasteful to the judge than are the examinations and quizzes 
given to the seasoned professors of colleges and universi- 
ties seeking doctorate degrees. 

‘he report states “that the matter of seeking judicial 
appointment should not be a costly ordeal for the candi- 
date.” It was pointed out that the appointment of a cam- 
paign manager to procure election or even appointment 
under our present system would neither be required nor 
countenanced under the proposed system, and that judges 
would be enabled to spend time in the study of the science 
and art of the administration of justice which must under 
present conditions be spent upon the science, art and prac- 
tice of practical politics. It was further pointed out that a 
new and better type of judicial applicants must arise under 
the new system and that present judges would welcome 
the opportunity to drop distasteful politics and devote the 
time saved to increasing their efficiency in the administra- 
tion of justice. 

The lessened expense would banish the necessity in 
many instances for raising of judges’ salaries, and judge- 
ships would attract the highest type of men. Corrupting 
influences surrounding our courts would be reduced to a 
minimum and the confidence of the people in the courts 
and in the government restored. 

While neither the Association, its committee, nor the 
writer of these lines pretends that this plan is perfect, yet 
it is believed it has sufficient merit to be worth study and 
may, at least by its suggestions, aid in the solution of one 
of the serious problems confronting the bar and the people. 

Los Angeles, Cal. Cuartes E. McGINNIs. 


Ancient and Modern Legal Fictions 


EpiTor, AMERICAN BAR ASSOCIATION JOURNAL: 

It was always a cause for laughter among the gods 
to hear lawyers of the past or present generation attempt 
to throw scorn on the old fictions of the common law, while 
they themselves were rearing fictitious edifices that not 
only obscured all reality as it appears in the daily proces- 
sion before bench and bar but actually overshroud the world 
of work and daily life with the deep shadows of their pre- 
tense. Indeed for “corporation lawyers” to cast stones at 
the “barons surrebutter” of Meeson & Welsby’s day is 
worse than the pot calling the kettle black. It is as if a 
“purple gangster” should denounce Sir Francis Drake for 
banditry. 

But we are far too tender with our modern legal fic- 
tion, even though our country and much of civilization lies 
gasping under the ruins of structures built according to its 
deceptive formulae. We tend to accept not only the stock 
corporation, but all its ill-begotten brood,—holding com- 
panies, subsidiaries and affiliates—as necessities of the 
twentieth century, just as we accept motorized transporta- 
tion, jazz, and poison gas. Unlike the latter, however, cor- 
porations in all their forms are not things but words. They 
exist, but only on the written or printed page. If a revo- 
lution were to occur they would vanish overnight, and it 
would not even be necessary to decapitate their Presidents 
or Directors. A stroke of the pen could abolish even the 
Pennsylvania Railroad Company more easily than the bul- 
lets of the Bolshevik assassins destroyed the empire of the 
Czars. 

The book (“Frankenstein, Incorporated”) by Prof. I. 
M. Wormser, reviewed in your April number, seems to 
accept the corporation as something inevitable, however 
evil in some of its manifestations. It does seem odd to 
treat a pure fiction of law in this way, after so many years 
spent in abolishing other fictions, and so much patient delv- 
ing for “reality.” Why not at least try the experiment of 








bringing back this fiction to its proper place and making it 
again a convenient tool for the operation of collectively 
owned enterprises, instead of a supernatural monster or at 
best a cloud-castle that sometimes conceals a whirlwind? 


The body corporate as a convenient substitute for the 
limited partnership is a perfectly legitimate device. It ex- 
ists on paper only, but so does a fee subject to a leasehold 
estate. When, however, this fictitious body representing 
real persons is allowed to act through or be owned by 
other fictitious bodies, which in turn. may represent other 
fictions, and are all controlled by one or more groups whose 
own individual money may not even be invested in any 
of them, we are indeed in a world of make-believe. The 
crashing of whatever values this sham world was supposed 
to contain has left mankind a wonderful opportunity to 
come out of a dreamland now turned into a land of night- 
mares. 

What would the bar say to a statute that should pro- 
vide that henceforth no body corporate could acquire title 
to or any interest in the stock of any other body corporate 
except when authorized to hold such stock in a representa- 
tive capacity as executor or trustee? Without attempting 
the almost impossible task of unscrambling the eggs of the 
present super-incorporated world of business and finance, 
why not let time liquidate its affairs while we face the 
future resolved not to make the same mess again? 

Of course it would be objected that any such act of 
a State legislature would simply lead to incorporation else- 
where and there would always be some State eager for the 
resulting influx of fees and taxes, so that the effect eco- 
nomically speaking would be negligible. But any such 
attempted reform would have to be entered with the de- 
liberate public purpose of putting an end, within the State 
concerned, to the abuses of corporate proliferation. The 
proposed statute might, and should, therefore provide fur- 
ther that no foreign corporation should be licensed to do 
business within such State, and that no expired license 
should be renewed, if its stock or any part thereof had 
since the date of the act been acquired by another corpora- 
tion, or if since such date it had acquired any stock interest 
in any other. Possibly corporations engaged exclusively 
or principally in interstate commerce might escape such 
a ban, but as to all industrial and financial enterprises it 
should be effective at least in halting the unhealthy tenden- 
cies of the past few years. Perhaps it would be wise to 
exempt from the provisions of the act all corporations sub- 
ject to regulation through Public Service Commissions 
applying the principle at first to purely private enterprises 
where there is the least excuse for an artificial and inher- 
ently vicious system of concealed and irresponsible control. 

Before adopting State socialism as the logical end and 
goal of our thoroughly scrambled and shuffled system of 
collective ownership under the dictatorship of bankers why 
not try by mere legal honesty to limit the rights of prop- 
erty to persons of flesh and blood, individually and as hold- 
ers of stock in a common enterprise or property, and banish 
from our law the ghosts and goblins that serve only the 
selfish purposes of financial overlords. 

Prohibitive and penal laws are usually futile instru- 
ments to work economic reforms or regeneration. But here 
is the case of a serious social and economic evil that exists 
only because it is authorized and supported by positive law, 
—and statute law at that. Is it mere radicalism to tear 
down so much of the stage setting of the play as hides 
the actors and falsifies the effect of their acting? 


Baltimore, March 29. Tuomas F. CApDWALADER. 


Oregon Supreme Court on And/Or 


Epitor, AMERICAN BAR ASSOCIATION JOURNAL: 

I have read with interest the and/or symposium in the 
3ar Association Journal covering the last several issues 
and call to your attention the fact that the Oregon Supreme 
Court has also put itself on record judicially determining 
the inadequacy of an and/or pleading. See the opinion of 
Mr. Justice Rand in Kornbrodt vs. Equitable Trust Com- 
pany, 137 Ore. 386, 2 Pac. (2d) 236. 

It occurs to me "that since the discussion has covered 
so much ground we might as well be represented state by 
state in this interesting matter, and determine the weight 
of authority. As to your own position on and/or pleading 
Oregon is in accord. Geo. B. GuTHrie. 
Portland, Ore., Sept. 5. 
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Michigan 





Grand Rapids Bar Opposes Legislation 
Limiting Jurisdiction of Federal 
Courts 

The Grand Rapids (Mich.) Bar Asso- 
ciation has put itself squarely on record 
against the Norris Bill and the so-called 
“Attorney General’s Bill” by the adop- 
tion of the following resolution: 

“Resolved, that the Grand Rapids Bar 
Association is opposed to the proposed 
Senate Bill S 939 and the proposed 
Senate Bill S 937, commonly called the 
Norris Bill and Attorney General Bill 
respectively, as such legislation is not 
warranted, is unjust and without merit, 
it being the consensus of opinion of this 
association that such proposed restric- 
tion of the jurisdiction of the said courts 
should not be made.” 

The resolution followed the presenta- 
tion of a report by special committee 
appointed to consider the subject. That 
portion of the Committee’s report deal- 
ing with the Norris Bill (S. 939) fol- 
lows, in part: 

“The Committee in examining the 
entire matter impartially believe the 
following objections outweigh any pos- 
sible advantages to be gained by the 
proposed bill. 

“1. The relief to the Federal Courts 
would be practically nil. 

“2. Any relief to Federal Courts 
would be an increased burden to the 
state courts. 

“3. The original reason for this juris- 
diction on account of local prejudice still 
exists. 

“4. The wide variance in the differ- 
ent states relative to the selection or 
election of judges is a vital factor, it be- 
ing a known fact that especially in large 
cities the courts are subject to political 
influence. 

“5. A further fundamental reason in 
extending jurisdictional power of the 
United States to controversies between 
citizens of different ‘states was due in 
large measure to the fear of state leg- 
islation, either past or future, weakening 
the power of the local courts or embar- 
rassing the execution of their judgments 
by stay laws and tender acts, and such 
fear still prevails. 

“6. There would be under the pro- 
posed legislation an equal disadvantage 
to the individual state resident in suing 
foreign corporations in taking away his 
right to go into Federal Court and 
thereby avoid the necessity of further 
litigation in other state courts in at- 
tempting to collect any judgment. 

“7, The question of jurisdiction 
where there are several defendants liv- 
ing in several different states would 
cause difficulty and expense. 

“Bills similar to these have been in- 
troduced on numerous occasions, espe- 
cially in the last few years. It should 
be pointed out that the privilege of citi- 
zens of foreign states to elect to go into 
Federal Courts in case of diversity of 
citizenship, has existed from the forma- 
tion of our Government. It has worked 


well and there is no reason in our opin- 





ion why there should be any change at 
present. 

“Looking at all of these matters gen- 
erally and impartially, it would seem 
that there still exists the general preju- 
dice against local courts and fear of 
state legislation which in turn would 
curtail the investment of foreign capital 
in such states. This, we believe, a vital 
point. Furthermore, the local prejudice 
is a matter of human nature and still 
exists and always will exist. 

“Chief Justice Taft, speaking on sim- 
ilar bills in 1928, in an address at the 
San Francisco meeting of the American 
Bar Association, made the following 
pertinent statement: 

“*T venture to think that there may 
be a strong dissent from the view that 
danger of local prejudice in State Courts 
against non-residents is at an end. Liti- 
gants from the eastern part of the coun- 
try who are expected to invest their 
capital in the West or South will hardly 
concede the proposition that their in- 
terests as creditors will be as sure of 


impartial judicial consideration in a 
western or southern state as in a federal 
court. 

“*The material question is not so 


much whether the justice administered 
is actually impartial and fair, as it is 
whether it is thought to be so by those 
who are considering the wisdom of in- 
vesting their capital in states where that 
capital is needed for the promotion of 
enterprises and industrial and commer- 
cial progress. No single element—and I 
want to emphasize this because I don’t 
think it is always thought of—no single 
element in our governmental system has 
done so much to secure capital for the 
legitimate development of enterprises 
throughout the West and South as the 
existence of federal courts there, with a 
jurisdiction to hear diverse citizenship 
cases.’ 

“Taking these matters all in all we 
feel the proposed legislation is unwar- 
ranted, unjust and without merit.” 

A similar conclusion was reached as 
to S. 937. 

The report is signed by F. R. Allaben, 
Henry C. Hart, Ganson Taggart, Free- 
nian W. Hoskins, Edward G. Burleson 





and Kirk E. Wicks, Chairman. There 
is a dissenting statement from Rom 
Dilley, another member. 

New Jersey 





Annual Meeting of New Jersey State 
Bar Association 


The annual meeting of the New Jer- 
sey State Bar Association was held at 
Atlantic City, New Jersey, on June 3rd 
and 4th, 1932. The following officers 
were elected for the ensuing year: 
President, William T. Boyle, Cosine. 
N. J.; First Vice President, James D. 
Carpenter, Jr., Jersey City, N. J.: Sec- 
ond Vice-President, Josiah Stryker, 
Newark, N. J.; Third Vice-President, 
Herbert C. Bartlett, Vineland, N. J.; 
Secretary, LeRoy W. Loder, Bridgeton, 
N. J.; Treasurer, Lewis Starr, Camden, 
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Wu1aM T. Boyle 
President, New Jersey Bar Association 





The Special Committee on Constitu- 
tional Amendments submitted its report. 

The Association approved in principle 
the proposed amendments to the State 
Constitution which will reorganize the 
courts of New Jersey. The amend- 
ments will be presented to the New 
Jersey Legislature in 1933. 

Leroy W. Loner, Secretary. 





Ohio 





Ohio Bar Association Holds Annual 
Meeting at Cedar Point—Opposes 
Norris Bill and Similar Measures— 

Approves Plan for Simplification 
of Appellate Review in Principle 
—Other Steps Taken 


The Ohio State Bar Association at its 
Annual Meeting at Cedar Point July 7 
and 8, went on record against all leg- 
islation in the United States Congress 
“having for its object the destruction 
of Federal jurisdiction over controver- 
sies between citizens of different States, 
or radically limiting the jurisdiction or 
limiting the power of the Federal 
Courts.” The action was taken on the 
recommendation of the Committee on 
Jurisdiction of Federal Courts, which 
had approved a resolution submitted by 
Hon. Paul Howland of Cleveland. Other 
important actions were taken on the rec- 
ommendation of various other commit- 
tees during the course of the sessions. 
The details of the meeting here given 
are taken from the Ohio Bar Associa- 
tion Report. 

In the absence of President Walter A. 
Ryan, who was ill, the meeting was 
called to order by Secretary John L. W. 
Henney. Prayer was offered by Rev. 
W. C. Zierolf, pastor of St. Mary’s 
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Church, Sandusky. The session was 
presided over by Past President Simeon 
M. Johnson of Cincinnati. 

The report of the Secretary and Treas- 
urer showed a healthy cash balance on 
hand. It also dealt with the various 
items of service that had been rendered 
by the Headquarters Office to the mem- 
bers during the past year. Reports of 
the Auditing Committee, the Committee 
on Legal Biography and the Executive 
Committee followed, after which “Chair- 
man William L. Hart, Alliance, pre- 
sented the report of the Committee on 
American Law Institute, which referred 
to the work of that Institute since 1923 
in perfecting a restatement of the com- 
mon law of the United States. He said 
that the restatement of the Law of Con- 
tracts was finally approved by the In- 
stitute at its meeting in Washington in 
May of this year, and will be published 
this Fall. This Committee has devoted 
its attention largely to securing Ohio 
annotations to the Law of Contracts, the 
work being under the leadership of 
Dean Merton L. Ferson, of the Univer- 
sity of Cincinnati College of Law. The 
Ohio annotations are expected to be fin- 
ished in August of this year.” 

The following session, on Thursday 
afternoon, was presided over by Past 
President William L. Hart. 

The Municipal Code Committee re- 
ported that ten out of “the twelve bills 
sponsored by the Committee were passed 
by the last General Assembly, and that 
the Committee at this time is consider- 
ing the proposed revision of the entire 
Municipal Code of the state and has 
been giving especial attention to a mod- 
ification of the existing laws of the State 
concerning the method of assessing of 
real property to pay for a portion of the 
costs and expense of public improve- 
ments.” 

This was followed by an address by 
Hon. Jacob M. Lashly, of St. Louis, 
Missouri, Chairman of the American 
Bar Association Committee on ‘Bank- 
ruptcy Law, on the subject, “The Pro- 
posed Bankruptcy Revision.” 

Mr. Lashly discussed in detail many 
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of the provisions of the proposed new 
bankruptcy law, prepared at the insti- 
gation of the Department of Justice at 
Washington. While not binding his 
Committee by any expression of opin- 
ion, he stated that the tendency of the 
provisions of the proposed revision was 
to build up a bureaucracy with far-reach- 
ing power and to create proxy control 
of the bankrupt estate, with all of the 
attendant evils and abuses of such a sys- 
tem, that many of the abuses sought to 
be corrected by it can now be and are 
being corrected by the local District 
Courts and their referees in bankruptcy, 
and that the whole matter could be 
reached by amendments of the present 
law correcting those practices which 
have proven unwise. 

Chairman E. J. Marshall, Toledo, re- 
porting for the Committee on Corpora- 
tion and Blue Sky Law, stated that the 
Committee expected to limit the amend- 
ments to be proposed to the next Legis- 
lature to such as are considered to be 
necessary and as definitely improving the 
Act, mentioning among such amend- 
ments the sections relative to voting the 
shares owned by corporations, the sec- 
tion relative to proxies, the section 
dealing with inspectors of elections, and 
the sections relating to the dealings of 
a corporation with its shareholders of 
record. 

The report of the Committee on Ju- 
dicial Administration and Legal Reform 
was presented by Chairman William J. 
Stevenson of Cleveland. Speaking of the 
Committee’s proposed simplification of 
appellate review, Chairman Stevenson 
stated that the purpose of this proposed 
“legislation was to simplify and make 
clear and comprehensive the provisions 
relative to review, and to make it pos- 
sible for the reviewing court to pass 
upon the merits of every case without 
regard to technical or immaterial viola- 
tion of procedural rules.” 

He moved that the Association adopt 
this recommendation of the Committee 
in principle and refer it to the Legisla- 
tive Committee for appropriate action, 
reserving the right to the joint commit- 
tees to make such minor changes and 
amendments as may to them appear nec- 


essary. This motion, after debate, was 
carried. 
Mr. Charles P. Taft of Cincinnati out- 
lined this committee’s recommendation 
for an amendment to the Constitution 
giving the General Assembly power “to 
fix a general form of county government 
for the entire state, and alternative forms 
capable of adoption by the vote of the 
people in any county to meet the neces- 
sities of the largest and the smallest 
counties, to the end that economy and 
efficiency in our local government may 
be promoted and accomplished.” The 
Association approved the amendment in 
principle. 

Chairman Stevenson presented the 
Committee’s recommendation with ref- 
erence to the selection and tenure of 
judges, after which, at his request, Mr. 
A. V. Cannon of Cleveland was given 
the floor to deliver an address on this 
subject. At its conclusion the Associa- 
tion expressed its thanks for the address 
by a rising vote. 

Although not submitting any proposed 
legislation, according to the Ohio Bar 
Association Report, the Committee 
stated that it favored a term of twelve 
years for appellate and supreme judges 
and of eight years for common pleas 
judges, and that the appellate and su- 
preme judges should be appointed by 
the governor, subject to the approval 
of the Senate. Mr. Stevenson moved 
that the association go on record as 
favorable in principle to the recommen- 
dations of the Committee, and the mo- 
tion was carried. 

Chief Justice Carrington T. Marshall, 
of the Supreme Court, addressed the 
Conference of Bar Delegates on Thurs- 
day evening on “Unified Trial Courts 
for Counties,” after which Chairman 
John A. Elden of Cleveland presented 
the report of the committee for nomina- 
tions of officers for the Conference, 
which was unanimously adopted. The 
officers follow: Chairman, John W. 
Bricker, Columbus; Vice Chairman, U. 
C. DeFord, Youngstown; Secretary, 
Clifton I. Rust, Cleveland; and Mem- 
bers of the Council: Second District, 
Henry H. Hollencamp, Dayton; Fifth 
District, Harry F. Bell, Mansfield; 
— District, John H. Orgill, Cleve- 
and. 

Past President John A. Elden of 
Cleveland presided at the regular session 
on Friday morning. Before taking the 
chair, however, he presented the report 
of the Committee on An All-Inclusive 
Bar. He stated that the proposal had 
been approved by the Association and 
referred to the Legislative Committee. 
Mr. Elden’s motion, that a Committee 
be continued with authority to work 
with the Legislative Committee on this 
matter, was amended to provide that 
the present committee be continued and 
the amended motion carried. 

The Association next took up pro- 
posed legislation to stimulate tax pay- 
ments without increasing the burden of 
property owners, which had been re- 
ferred to it by the Conference of Bar 
Delegates. It was presented by Mr. 
Max P. Goodman, Past President of the 
Cuyahoga County Bar Association, and 
was approved in principle. 

The Association also approved the 
recommendation of the Committee on 
Federal Judgment Lien Law that legis- 
lation be had to provide, under the au- 
thority already given by the Act of 
Congress, for the certification of such 
liens to the office of the County Clerk; 
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also the recommendation of the Com- 
mittee on Jurisdiction of Federal Courts, 
opposing various measures dealing with 
the jurisdiction of Federal District 
Courts previousiy referved to. 

The following officers were elected 
without opposition for the coming year: 
President, Robert Guinther, Akron; 
Secretary-Treasurer, John L. W. Hen- 
ney, Columbus. 

Hon. George B. Harris of Cleveland, 
Past President, presided at the session 
of Friday afternoon. 

The report of the Committee on Crim 
inal Law was presented by Mr. Milton 
C. Boesel of Toledo in the absence of 
the Chairman, Judge Thomas H. Darby 
of Cincinnati, who was ill. It was ap- 
proved. 

The Committee recommended legisla- 
tion providing for new and additional 
penalties for the crime of kidnapping; 
to repeal the section of the Code pro- 
viding that no fine or part thereof im- 
posed for the violation of liquor laws 
shall be remitted nor shall any sentence 
imposed be suspended in whole or in 
part; providing for a change in the law 
relating to the statutes of manslaughter; 
the repealing of the provisions with ref- 
erence to solitary confinement of a con- 
vict wounding an officer; fixing two de- 
grees of robbery; an extension and in- 
crease of penalty of the act for harbor- 
ing thieves; a modification of the law 
against stealing or operating a motor 
vehicle to provide degrees of punish- 
ment, dependent on value of property 
and previous criminal records; and set- 
ting out and providing more ex <clusive 
penalties and extending the provisions 
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of the law against aiding or inducing 
convicts to escape. The Committee also 
proposed amendments to fifteen specific 
sections of the Criminal Code. 

After the report of the Committee on 
Grievances, presented by Chairman Wil- 
liam F. Garver of Millersburg, Chair- 
man Grauman Marks, Cincinnati, pre- 
sented the report of the Committee on 
Legal Education, which recommended 
that a special committee be appointed 
by the president of this association to 
consider and confer with the Supreme 
Court of Ohio on the feasibility of the 
appointment of an Advisory Committee 
to work in conjunction with the Board 
of Bar Examiners, in order that the 
present inequality in grading of exam- 
inations be abolished, and that the asso- 
ciation suggest to the local bar associa- 
tions the plan of having preceptors for 
all law students, in order to guide them 
in both their studies and ideals. The re- 
port was approved. 

Chairmen of various other committees 
presented reports at this session but 
made no specific recommendations. 

The Judicial Section reported that 
Common Pleas Judge Lester L. Cecil 
of Dayton had been chosen as chairman 
for the ensuing year. 
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THE LAWS OF THE BIBLE 
By JAMES BarTON 


The Buxton-Westerman Company, of 
Chicago, publishers of the NEW IN- 
DEXED BIBLE, have brought out a 
new kind of Bible, called the NEW 
ANALYTICAL. It is designed to meet 
the requirements of the legal profession, 
and is bound attractively in Law Buck- 
ram, to match other books in a law 
library. 


Few people realize what a wealth of 
information the Bible contains on the 
Laws of the Hebrew People, as set forth 
by Moses and the prophets, Christ and 
the apostles. The laws of the Bible, if 
taken out of the text and printed by 
themselves, would make a sizable vol- 
ume. 


In this Lawyer’s Edition of the NEW 
ANALYTICAL BIBLE, as it is called, 
all the laws of the Bible have been ar- 
ranged and classified for ready reference. 
For example, there are ceremonial laws, 
constitutional laws, criminal laws, hu- 
mane laws, laws relating to personal and 
family rights, to property rights, and 
laws covering the obligations to Jehovah. 


Under these major headings, all the 
laws on such subjects as assault and bat- 
tery, blasphemy, counsel, court, divorce, 
embezzlement, fraud, justice, lawsuits, 
mercy, slander, etc., have been arranged. 


This new Bible enables the reader to 
turn at once to any law desired. It is a 
great time-saver, and is sure to prove 
very helpful to anyone desiring to know 
what the Bible says on any subject. 


A well-known lawyer says: “For more 
than twenty-five years I have been a 
Bible student and teacher. I have found 
that, to most persons, including devout 
Christian men and women, the Bible is a 
mass of puzzles, simply because they do 
not know how to study it. 


“Bible scholars have prepared many 
valuable helps. I have examined nearly 
all of the leading publications, and have 
purchased many of them. About six 
weeks ago, I purchased one of your 
NEW ANALYTICAL BIBLES. I have 
gone through it from cover to cover, 
and have compared it with the others. 
I do not hesitate to state that this is 
the Bible I now use in preference to all 
others, The arrangements are such that 
it requires less time to secure the desired 
information. It is truly a busy man’s 


Bible.” 

A Chicago judge says: “It is the best 
I have yet seen, for a lawyer engaged 
in active practice. If I could not get 


another copy of this great Book, I would 
not part with mine for twice what it 
cost.” 

The NEW ANALYTICAL BIBLE is 
printed on the finest quality of Warren’s 
India Paper, and contains approximately 
1900 pages; size 6 in. by 9 in.; durably 
and substantially bound in genuine Law 
Buckram, gold edges; price, $10.00 post- 
paid. Satisfaction guaranteed or money 
refunded cheerfully. 


Anyone who is interested in securing 
additional information about’ this new 
lawyers’ Bible can get it by writing the 
publishers, Buxton - Westerman Com- 
pany, 21 West Elm Street, Chicago, for 
their_complete catalog. __ 

















